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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, and Negligence, and to 
review unfolding developments of interest and 
importance. Thus, the JOURNAL presents 
timely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending legislation and other 
features reflecting the changing scene of 
insurance law. 
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In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 
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THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing Heiuse, 
Inc., 4025 W. Peterson Ave., Chicago 46, 
Illinois. Subscription rate: $10 per year; 
single copies, price $1. 
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“In the arguments in favor 
of a declaration of rights, you = See 

omit one which has great Brannon . : the 
weight with me, the legal Wey ; BN 
check which it puts into the 
hands of the judiciary. This 
is a body, which if rendered 
independent, and kept strictly fhe: ; 

to their own department mer- Se Sos 

its great confidence for their Relates ‘ 

learning and integrity.” — Rosy LAW JOURNAL 
Thomas Jefferson, in a letter 
to James Madison. 
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Compulsory Automobile Insurance: 


The Massachusetts Experience 


Massachusetts compulsory automo- 
“fair” to the 


MHE 
I bile 


motoring public—in fact, the rates are even 


insurance rates are 
“overly fair” to the public because those set 
by the insurance commissioner have proven 
to be inadequate. This was the opinion ot 
a ten-man special commission established by 
the Commonwealth of Massachusetts to in- 
vestigate the motor vehicle laws, the relative 
motor vehicle insurance laws, the 
that affect the cost of compulsory automo- 
bile insurance and _ the 
vehicle violations 


factors 


motor 
to accidents. This study 
constituted the first official investigation of 


relation of 


the state’s compulsory automobile insurance 
1930, three after the 
compulsory law became operative. 


system since years 


The commission found that the problems 
which arose immediately after the compul- 
sory system was adopted were still present 
and had become more “magnified and more 
vexatious, due in large measure to the in 
extricable and perhaps inevitable interlock 
ing of sound insurance procedure 
political considerations.” As a 


with 
result, an 
entire generation of public misunderstand- 


ing and general dissatisfaction with the 


compulsory system has manifested itself. 
Most of the confusion and dissatisfaction 
stems from the fact that nine out of ten 


Massachusetts motorists do not understand 
the basic operating procedures of the com- 
pulsory automobile insurance system. The 
focal point of controversy lies in the cost 
of this type of insurance. 


404 


Che 
many 


one of the 
facets considered in the commission’s 
Some of the 
volved in this category were the fairness of 


cost Of insurance Was 


investigation. questions in- 
rates to the public and to the insurers, the 
profits made by insurers from compulsory 
business, the insurers’ loss of money on this 
business and the comparable rates in Massa- 
chusetts those in 
other 
Other questions which arose were the claim 
frequencies and the 
this 


cities and towns with 


similar cities and towns of states. 


average claim cost in 


state as compared with other states. 


Regarding the fairness of the insurance 
rates to the motoring public, the commission 
determined that a valid estimate must be 
made on a relative basis over a given time 
period. The period selected was from 1950 
through 1957. 


In 1950 the number of compulsory claims 
arising from accidents which were caused 
by private passenger autos in Massachusetts 
totaled 62,500. The 1957 total was 90,417, 
an increase of 44.7 per cent. The number of 
private passenger autos that were covered 
by compulsory insurance on a 12-month 
basis in 1957, as compared with 1950, showed 
39.7 per cent. On private 
passenger autos the average cost of a com- 
pulsory claim in 1950 was $370 as compared 
with $540 in 1957. 
of 45.9 per cent. Hospital costs on a na- 
tional basis for the period of 1953 to 1958 
increased 64.3 per cent. 


an increase of 


The result, an increase 
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In view of these findings the commission 
was of the opinion that “the Massachusetts 
compulsory rates are not only ‘fair’ to the 
public but that it 
shown that the rates are even ‘overly fair’ 
to the public ae 
ness in the rates it may be 
“extent to which the 


public is subsidizing the 


motoring also can be 


there is any unfair- 
found in the 
general motoring 
disproportionate 
claim bill 
drivers 


accident 
with 


run up by 
under 25 years of age.” For 
1955, 1956 and 1957 


showed that autos being driven by 


being cars 


the vears statistics 
persons 


under 25 years of age caused accident claim 
car) which were more than two 
half 


automobiles that were being driven by older 


losses 


(per 


and one times as great as those of 


persons 


Are the 


surers, or are insurers losing money or mak 


compulsory rates “fair” to in 


ing unreasonable profits from compulsory 


business Che commission found that in the 


claim-loss portion of compulsory rates the 





amou claims 


from 1927 to 1957 
showed a deficit of $43,708,071 in meeting 


Chis 


Considering the 


ts that 


during a 31 


were provided to pay 
year period 


the actual cost of claims shortage 


amounted to 7 per cent 
a loss per-car basis for a ten 
1947 through 1956, the 


t per auto exceeded the average 


year period trom 


rate per 


Cherefore, on private pas 


e deficiency amounte: 


From an underwriting standpoint there is 


another tact which indicates that com 


pulsory business has not been favorable 


Che Commonwealth of Massachusetts has 


substantially fewer insurers writing the 
coverage than are writing bodily injury in 
surance in other states. In 1957 there were 


1 

132 insurers that were authorized to write 
compulsory insurance, however, only 91 de 
cided to do so From 50 to 150 
bodily injury c 


New England states. 


Whether 


compulsory 


more in 


surers write overage in other 


insurers make or lose money on 
business depends on the rates 
In determining compulsory 


divides 


charge 


they can 


rates the insurance commissionet 
dolla 
and the other to provide 
In 1956, 1957 


| 


the premium into two parts, one to 


pay claim losses, 
tor company and 


1958 the 


expenses. 








commissioner tormulated a provi 
sion which provided that 67.5 per cent ot 
the premium dollar was for the payment of 


claims, which left 32.5 per cent as the allow 


ance tor CcOMpany expenses 


Although the 
commission found that actual 


1 ae : 
expense allowance was 3 


per cent, the 
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THIS ISSUE IN BRIEF 


Loss adjustment problems under all- 
risk more difficult 
than those under the single-peril pol- 
At page 409 the author indi- 
some of 


p¢ licies May be 
icies,. 


cates these problems and 


points out important relative cases 


The designation of beneficiaries and 
use of settlement options in regard to 


life msurance proceeds can create un 


lesired situations \ discussion of 
these situations and how to avoid 
them is given by the author at 
page $17. 


Both public medical care and private 


health insurance programs will prob- 


ably continue to expand. The degree 


t 


» which medical 


care problems will 
be considered a public policy issue 
depends greatly on union and manage- 


ment, The authors 


at page $29 


comments appeal 


transition otf man has come 
new and more complex problems- 


rockets, missiles 


and sputniks is no exception. At page 
$37 the author reviews the law and 
some of the problems in our age of 


xy stock companies were 
1956 


assure 


expenses reported 
1955, 33.2 per cent for 
1957 li Wwe 


within 


33.0 per cent for 
and 


that 


33.1 per cent for 


) 
‘ir 32.5 pet 


er they make 


msurers remain 





cent expense allowance, wheth 


{ 
or lose business Is 


money on 


determined by the ¢ 


compulsory 
7.5 per cent provision to 
pay claim losses. If claim losses exceed t 


60/.5 per cent allowance, the insurers 


money since the excess must 


)? 


come out ot 


+} 29 omant 1] 7 f 
ne Jé.. per cen allowance Or company 


expenses 


Considering the eight-year period from 
1950 through 1957 the total amount that was 
provided by the commissioner’s rates to pay 


claims was short to the more than 
$28,300,000 


account the 


tune ot 
The loss ratios do not take into 
expense requirements of the 
When we add to the actual loss 


whatever the 


companies. 


ratios commissioner allowed 


for expenses, which was 32.5 per cent for 
1956 and 
to the 


compulsory 


1957, we find that the 


actual cost 


insurers as a whole tor providing 


insurance, on the basis of a 


premium dollar received, was $1.13 in 1956 
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and $1.06 in 1957. It was the opinion of 
these 
admittedly 


Massachusetts, 


the commission that “while rates have 


reachi | levels whicl caused 


dissension in they neverthe 


less were inadequate 


People connected with and_ those 


msurance 


interested in the topic of compulsory in 


urance have often telt that such a system 


vould rh number of 


fraudulent. Facts 





j ’ 
li Dot! 


claims, legitimate and 


the investigation of tl 
commission adds substantial weight to these 
bodily injury 


badly 


uncovered by e special 


notion It was found that 


claim frequency compares rathe: with 


that of other states. In fact, claim fre 
quence n Massachusetts was discovered 
to be the highest in the 


entire nation. The 
“What 


emphasize 1s that the 


special commission had this to say 
we now wis] to 
Massachusetts frequency so overwhelmingly 
that it 


Irequency, 


tdistances the rest of the 


New York 


second highest in the 


ou 


nation 


exceeds the state 


country, by 33.3 per 


cent 1 a local basis, Boston’s claim 


frequency exceeds even New York City’s 


by more than 50 percent.’ 


Based o1 a tabl whicl listed private 
passenger automobile bodily injurv claim 
trequencies by states for the vears 1954 


1955 and 1956 (per 100 aut 


{ 


ymobiles insured), 
obtained National 


Casualty U 


the data being trom. the 





Bureau of 


Mutual Insurance Rating Bureau, the com 
mission found the tollowing Over the 
three-year period the Massachusetts’ claim fre 


quency was 94 per cent higher than Con 
Rhode 
133 per cent higher than New Hamp 
than New 


Pennsylvania, 220 


Maine 


necticut, 106 per higher than 


Island 


shire 


cent 


137 per cent higher Jersey, 


156 per cent higher than 


than 220 


per cent higher and pei 
cent higher than Vermont 

In view of these figures, a question natu 
tally and necessarily occurs Are a sub 


stantial number of these claims unwarranted, 
fraudulent 


motorists to have liability 


exaggerated or To compel all 


insurance unques 
tronably results in a claims-conscious public 
On this 
“There can be no 


inducement to file a 


commission stated that 
that the 
slightest 


subject the 
question but 
claim on the 
even on no grounds at all, 
under 
this 


construed as an 


provocation, or 
a compulsory insurance 


should not be 


is imbherent 


system, and statement 
unfair reflection on the 
morals of Massachusetts people.” In addi 
tion to the existence of a natural claim con 
stated that 
to file a personal 


hability for the 


sciousness, the commission “there 


also has been a tendency 


injury claim, regardless of 


406 


a plan 


accident, obviously on the misguided theory 


that 


entitled to indemnification.” 


anyone sustaining injury 1s automatically 


Che special commission was of the opinion 


that there were too many “phony” claims 
filed under the state’s compulsory system 
However, it did feel that claims that were 


based on outright fraud were insignificant 


in number and had little effect on insurance 


rates. However, the commission felt that 
“claims based on injuries which have been 
exaggerated, or even on injuries which are 
imaginary, have been substantial in number 


and consequently have exerted considerable 


influence in the rising compulsory 


cost of 


in Massachusetts.’ 


With eacl 
ber of 


msurance 


legislative session comes nun 


petitions to amend the unitorm rate 


law so as to permit sale of compulsory 


rates which are below those which are set 
by the commissioner. These “cut rate’ bills 
would establish the commissioner's rates 


as being maximum rates for’ compulsory 


coverage, with a provision that “‘no in 


surance company shall be prohibited from 
less than the 


selling insurance for maximum 


this 


rate One 


advanced tor 
that it would 
insurers in. the 
and 


drivers 


argument 
change in the law is create 


“free competition” among 
provide 


wit! 


compulsory insurance market 


tor a merit rating system tor 


good accide nt records. 


Che commission, however, felt that sucl 


would not operate as smoothly as 
objec- 
obtained The 


proposal is that 


the proponents believed and that the 
sought would not be 
which underlies the 


tives 
theory 
into Massachusetts 


companies would 


to”. sell 


risks 


come 
selected 
would 


compulsory insurance to 
Chis, the 


not come 


commission believed, 
other 
are allowed approximately 50 per cent of the 
premium dollar for 


about In states insurers 


1 
operating while 


under the 


wa 


the allowance is 3 


expenses, 
in’ Massachusetts, compulsory 


rates, per cent. Out ot 


the 50 per cent allowance other insurers pay 
general commissions of 25 per cent to agents 


and brokers Under the expense provision 


in Massachusetts the commissions are limited 
The 


las. been 


to 12 per cent on compulsory coverage 
other 
insurers 


states | 


success gained in 


achieved by these by regulating 


their methods of selling so that a consider- 
able savings out of the expense allowance 
of the premium dollar is made. The com 
mission pointed out that this 1s accom 


plished by gearing the selling operation to 


expense requirements that are much lower 
than the 


5 


standard commission figure of 2: 


(Continued on page 436) 
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State Legislation 


Accident and Health Insurance 
Alabama .. . No insurer would be 


allowed to cancel rr «discontinue a policy 
hat covers. stckness x accidental deat 
after the premiums have been paid for tw 


t 
except lor nonpayment of premiums, 


— B 100 bec 


mes la 


Illinois ae ae B. 830 is enacted i 
accident and health policies issued must 
contain the same provisions as worded i 


ing substantially simi 


ar which is approved by the director of 
hnsurance ( Yptional provisions are also 
afforded. One required provision would be 
that atter three years trom the date t 


misstatements, except fraudulent. 





ich are made by the applicant, could be 
sed to void the | licy xr % leny i claim 
loss commencing after the expiration ot 

suc t ee-year period \ special provis 

s made in regard to misstatement Loe 

cupatl r other ims ince 
Automobile Insurance 

Alabama Chis bil create 
establish and regulate payments into and 
disbursements from an unmsured motorists 
fund in the state treasury lf the bill is 
enacted into law every person registering 
a uninsured not Ve cle W ld be 
quired to pay a tee t $15, in additio: 

ny the tees H. B. 91 

Under H. B. 92 all bodily injury and 
property damage policies would be required 
to cont provisions ick nsure the 
named insured and any other person re 
sponsible for the use of a motor vehicle 

ith the consent of the insured Also re 

} 


quired would be at 


What the Legislators Are Doing 





California . . . Enacted 


836 equires that all bodily 


injury liability 


licies contain an endorsement or provi 
m which insures the named insured and 
ny ther person legally responsible fot 
« us¢ ot the vehicle with the consent, 
xpress or implied, of the named insured 
rr all sums he would be entitled to re 
cover as damages for bodily injury from 
the wher Or operator of an uninsured 
iotor vehicle However, the imsurer and 
the insured may waive application of the 
provision covering damage caused by an 
ininsured motor vehicle by supplemental 


t Approved June 5, 1959 


agreemel 
Maine An insurer may cancel an auto 


physical damage policy only upon ten days 


ritten notice to the insured and any othet 
person mentioned in the loss-payable clause 

the policy H. B. 930. Approved May 
~ 1959 


Massachusetts . .. A new law 


property lamage coverage a prerequisit¢ 
to the registration f motor vehicles that 
ire to be leased under the ive it \ rse'y 
plans S. B. 555 App ved May 6, 1959 


New Hampshire ... Motor vehicle war 


ranty agreements regarding the replact 
ment or repair of vehicles or parts for a 
specine l peri 1d would be considered be 
contracts I insurance and could only be 


sold or issued by a duly licensed insu 


that iuthorized to sell physical damage 
msurance if H B $43 is enacted into la 

However, contracts mace by dealers tT 
manufacturers which are incidental to tl 


1 } 1 ; 
vehicles covered by the contrat 


Sale Ol 











where the same does not share the risk o1 


loss with any other person, would be excepted 


North Carolina . . . This bill would pro- 
vide that a motor vehicle warranty, other 
than a warranty made by the manutacturer 


or seller without charge, which guarantees 


indemnity for defective parts, mechanical 
break down and labor, would be considered 
as a contract of insurance. H. B. 826. 
Oregon Under a new law, the driver 
and owner of a vehicle which is involved 
in an accident and causes property damage, 
injury or death to a person must, within 


60 days tollowing 
department, pay to the 
curity when 
The sufficient, in the 
of the department, to satisfy any 


notice to the proper 
department a s¢ 


deposit ordered to do so 


sum must be 


opinion 
judgments 


resulting from the accident which may be 


recovered from such driver or owne! 
However, in no case may it be less than 
$100. H,. B. 257 


Doing Business 


Florida .. . House Bill 1795 would define 


the practices of | 


and 


barratry, champerty 


maintenance, and further provide for the 
revocation of licenses and disbarment ot 
attorneys, and would make a violation 


this bill grounds for dismissal of a suit 


Illinois Chere would be no civil or 


criminal liability imposed, nor willful neg 


lect imputed upon an owner or other person 


who procures the erection, construction, 
repair, alteration, removal or 
building, 


where this person does not erect o1 operate 


painting of a 


bridge, viaduct or other structure, 


hoists, cranes, scaffolds, ladders or other 


similar contrivances. S. B. 167 


Trade practices in the business of insu 


ance would be regulated, and S. B. 789 


would make unlawful the 


blanket 


applic ations 


Imposition ot 


prohibition on insurance risks ot 


submitted from a_ particular 


area, district, locality, neighborhood or region 
without regard to the 


Also 


unfairly 


merits of the risks 


or applications. unlawful would be 


the arbitrary or discriminatory 


refusal to write, renew or issue insurance 


because of the race, color, religion or na 
tionality of the risk or applicant for insut 


ance without regard to the merits of the 


individual risk or application, or their 
eligibility for insurance from the standpoint 


of normal o1 


usual underwriting standards 


Or requirements 
House Bill 1497 would provide, if it be 


comes law, that no policy shall refuse in- 


408 


demnity because of the insured’s choice of 
a physician if such is licensed to 


in the state. 


North Carolina . . 
reasonable attorneys’ fees in a 
injury Or property damage 
judgment is $500 or 


practice 


A new law allows 
i personal 
suit where the 
This allowance 
is made in the discretion of the judge, and 


part of the 


less. 


the fees are to be taxed as 


court costs nm. B. 717. Ratified June es 
1959 
Oklahoma Senate Bill 247 would 


make it unlawful for any person to solicit 


employment tor himself, or for any person 
consideration thereto 


employment for 


receiving valuable 


to solicit another in the 
damages to 


(In short, 


collection of any claim for 
property or for personal injuries. 
this bill would make 


unlawtul.) 


ambulance chasing 


B. 1351 


allowed 


Pennsylvania ... li H. becomes 


law, no insurer would be to make 
available through any rating plan or form 
fire, casualty or 


; surety 
hirm, 


insurance—to any 


corporation or association of individ- 


uals, at a preferred rate or premium which 


is based upon any fictitious 


grouping ol 


the same 


Fire Insurance 


Pennsylvania... 


a nre 


This bill would prohibit 
casualty policy to be issued which 
limiting the 


could be 


contained a provision time in 


which an action commenced to 


less than six years after such accrued 


S. B. 744 


Settlements and Documents 


Connecticut . . . In a 
action tor 


personal injury 
physician of the 
prior to the time otf 


reports of the 


damages, if the 


injured person dies 


trial the written physician 
to the 


sentative are 


injured person or to his legal repre- 
evidence as a 


Approved May 


admissible in 
business entry. S. B. 459. 
»?> 1959 


Maine ... Any settlement or release 
taken from 


regarding 


an injured person in a hospital 
personal shall not be 
admissible in was 


injuries 
evidence if the same 


obtained within ten days after the injuries 


These documents will be 
null and void. 
this law does not apply to statements ob 
tained by police officers or members of the 
family of the injured, or by or on behalf 
of his attorney. H. B. 56. Approved May 
8, 1959. 


were sustained. 


considered to be However, 
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Some Concrete Loss Problems 


Under All-Risk Policies 


By JOHN M. AHERNE 


Loss-adjustment problems under all- 
risk policies may be fewer in num- 
ber but often are more difficult to 
solve than those under single-peril 
policies. In the main the problems 
fall into these two classes: (1) enu- 
merated exclusions and (2) what is 
a “risk” of physical loss or dam- 
age and what is an external cause? 


WH ETHER it pleases us or not, we are 
fin an age of all-risk insurance. Rapidly 
receding into a position of historical back- 
ground to the contemporary 
ture are the single-peril or enumerated-perils 
policies which gave rise to their own quota 


insurance pic- 


of loss adjustment problems. Once _ the 
transition to all-risk policies came about, 
it was thought by many of us that the loss 


adjustment problems would diminish both 
in number and complexity, but in the in- 
surance business nothing is ever simple. 
The problems which were removed by the 
all-risk with un- 


welcome promptness, been replaced by new 


change to policies have, 


ones. They are perhaps fewer in number, 
but often more difficult of solution. In the 
main they fall into two classes. In the first 
class are the constantly recurring and al 


perplexing problems of what is a 


“risk” of physical loss or damage, and what 


ways 


is an external cause? In the second class we 
find the 


in reverse, 


All-Risk Policies 


re-emergence of our old problems 


that is, instead of being enum 


erated-perils problems, they are now enum- 
erated-exclusions problems 


On reflection it becomes quite apparent 
that the introduction of all-risk insurance, 
while it has greatly broadened the policy- 
holders’ protection, has not (as was expected) 
simplified loss adjustment. Quantitatively it 
may have reduced the number of problems, 
but the loss executive now faces, with dis- 
turbing regularity, problems of greater com- 
plexity. 


In these few remarks I do not propose 
to discuss, except incidentally, the personal 
I pro- 


pose, rather, to deal with commercial lines, 


lines and dwelling package policies. 


as the installation and erection floaters, 
equipment floaters and 
I shall also con- 


such 
contractors’ con- 
tractors’ liability policies 
fine myself to some concrete problems, a 
discussion and analysis of which I hope will 
yield some reasonably clear outline of the 
general criteria to be employed in deter- 
mining whether a given loss or damage to 


property results from the operation of a 


risk or peril. 

In doing so, I will spend no time on the 
“Cracked Opal Case” (Chute v. North River, 
172 Minn. 13, 214 N. W. 473), on the case 
of the “Oil Skin Shipments” (Providence 
Washington v. Adler, 65 Md. 162) 
the concept of fortuity. This general line 


nor on 


of cases, I am sure, has been well ex- 


pounded to you long before this. 


I had at first thought to confine my dis- 


cussion to situations dealing with all-risk 


409 





John M. Aherne is a member of the 
law firm of Bigham, Englar, Jones 
& Houston, New York City. He gave 
this talk before the Loss Executives 
Association in New York in March. 


insurance on property. However, on read 


ing some of the casualty cases and even the 





ealt and accident cases, | became im 
pressed wit the tact that we in the fire 
ind inia marine business could learn a 
vreat deal tron the experience of our brothers 
the general liability and life and accident 
helds ind they could learn a great deal 
It Ss propose | theretore t outthine 1 
briefest s mmary the tact situation nm sey 
. crete Cases Some otf these cases 
ire the subject 1 reporte i le« s s ( 
‘ books; in others, not so reported 
ave been personally involved. Quite prob 
ably me will recognize one or more ot 
the cases discussed. No names will be met 
tioned, and some will be disguised by a 


slight change of tact to sharpen the point 





t 
at issuc Such cases, althoug! unreported, 
have a real value to the rest of the industry 
Kach one is different Each teaches us 


something me 


Several Concrete Cases 


called the “Turkey Case 


two electric 


In wl at will be 


tans installed in 


the incubator rooms of a turkey tarm were 
pp sed to rotate in a counterclockwise 
direction to supply the proper air current 





for hatching the turkey eggs. Either throug] 
iwnorance O1 carelessness, the installing elec 
tricians connected the fans so that they 
operated ina clockwise direct I As are 
ilt the eggs did not hatch and the turkey 
farmer sustained | 


a substantial loss of hatches 


] “ 
resuit il act 


Was this 


dent” within 


damage the 
a policy of insurance covering 
against lability imposed on 


“accident” 


e contractor 


him as a result of an 


li vhat I will call the “Pipeline ( ase.” 


a wooden pipeline some 6,000 feet in lengtl 


and ten feet in diameter, made of redwood 


staves, had been in use for 30 years without 
being dewatered It collapsed while it was 
bei emptied for the purpose of making 
repairs Che collapse resulted because those 





engaged in the dewatering 


mitted the 


operation pert 
water to run Out taster than a 


was admitted; in consequence, a vacuum 
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Was this 


under insurance against 


lapsed in several places Cue 


damage protected 


all risk ot physical loss or damage, from 


any external cause, where the only materia 


exclusions were wear, teal and gradual 


deterioration 
‘Bagged 


In the Fertilizer Case,” a Cargo 





ot tertilizer in bags arrived 





with considerable damage 


ng of open 
seams and discoloration in the bags to the 
extent that it was necessary to rebag a 
larg¢ quantity at considerable expense The 


insurance was against all risks of physical 


loss or damage from any external cause, and 


there was no evidence of any extrinsic peril 
competent to produce the conditions found 
fertilizer. Ouer\ 


What was the responsibility of the all-risk 


mutturn of the 


on 


insurer in this situation: 


The “Antifreeze Case” involved a vast 
piece of road construction machinery which 
had sustained severe damage in ordinary 
yperation after the maintenance men had 
poured antifreeze solution into the crank- 


case instead of lubricating oil. The insur- 


ance was against all risks ot physical loss 





r damage trom any external cat the 
quest nm oW ch the court was called upon 
to deci is self-evident 

Lhet ere Is” the Roofing Case,” in 
vhich a roofing contractor lett a job tor 
the weekend and failed to cover a hole in 


tarpaulins or other protective 





covel Rau oOvel the weekend damaged 
he interior The question the court had 
to deal vw was whether this occurrence 

is an “accident” within the comprehet 
sive general lability policy of the roofer, 
covering his liability for damage to the 
! perty others due to “accident : 


Many other interesting cases come to 
sufficient to re 
However, one wet 


marine situation might be referred to which 
| 


olds more than a trifling degree of interest 
and which illustrates that the low standard 


of workmanship which has given rise 


to so 


many troublesome all-risk losses is not 


landlocked it occasionally goes to sea Some 
October, the motor vessel Moto 
mar had just come off drydock in Nortolk, 
had undergone 


repairs necessitate d the 


time last 


hurricane 
removal 


j 
where she some 


repairs Phe 


and replacement of both propellers on this 


twin-screw vessel. She was supposed to be 


ready to the sea when the tugs backed het 
] 
i 


ould use her own 


oO the stream so she « 


When the “slow ahead 


signal 
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th engines” was telegraphed to the e1 mental conditions under which it was 
gine room it was noticed that the vessel impossible to hatch turkey eggs. But no 
did not respond, A minute later the “half damage was done till the fans were put to 
ahead both engines” signal was given to work—long after the motors were care 
the engine room, with a similar negative re lessly miswired. The result, said the lower 
sponse Chen the bridge signaled ill court, was not an accident; it was not a 
ead bot engines and the vessel re sudden, instant happening, referable to a 
sponded with full speed astern. Before she ngle act or point of time. Rather, said 
could be br t to a stop, she had crashed court, it was a gradual progressive con 
into an American naval vessel, causing sub dition which ultimately robbed the eggs ot 
stantial damage t e vessel and to herself ieir viability 
This is anothe Turkey Case.” In the Now the courts in New York and of 
shipyard vhere the pt ypellers had been re ‘ther states have defined the word “acci 
moved, they had_ bec reinstalled in the dent” many times. Many of the definitions 
reverse position, that is, the starboard propel are in agreement; many are in hopeless dis 
ler had been put on the port shaft and the agreement. Some determine the accidental 
port prope ler on the starboard shaft Here character t an ccurrence by looking at 
no fertilized turkey eggs failed to hatch but the cause Other states decide the acc 
1 lot property damage was done, and lental character of an occurrence by look 
Vo ships were put it t service tor tiie g at the effect The New York Court 
epair perl vl It is t s sta lard ot work I \ppeals has said that accidental injuries 
manship and responsibility which is cost inder a health and accident policy are to 
ing all-risk insurers substantial sums Phe be judged In act dance vith the ‘quality 
N folk papers ad more than a littl In f the results rather than of the caus 
ith this occurrence One the head (Messersmith v. American Fidelity, 232 N. Y 
es read: “Shipyard Nightmare—Screwies 161, 165). The latter case involved an ace 
cre Ss | ] ] s¢ At tie reac dent and ealt Cc \ and suc a det wtion 
Perverse Props Prove Perilous; Front is s certainly true for such polici Whether 
Back.’ Sa ver test r cetermining e accl 
« tal characte ol rccurrence judge | 
m t indpoint a liability i 
“Turkey Case’ policy is not nearly so cleat 
Pu ul t a siderat thie \ll parties agreed in the Turkey ( s¢ 
cases s marized al ( and taki tien that ( electrician’s pl r eithe 
11 cle e find that the | key Cas t ) 2 ance r mistake arelessly 
1 ted the New \ k la i 4 1 ne x1} entiv ¢ ected and wi l’ the 
1 ts ler the tle l ’ NV ex 107 I tors ith the result that the fans rotated 
) ( ualt 5 I AND CASUALTY n an unwanted directi The Appellate 
( ASES 7,178 Mise 1053, eversed, 267 Ay D S101 Fe 1 Department Ve d the 
Lin 333, and eversed the 2 ul Ro al « t | ge that since there as 
FIR AND ( SUAI Cases 375 903 N \ laim that the ass ed’s em] ees il 
3 Lhe nsurance ac In\ ved was ly lltully miswired ‘ not S 
a « damage e1 | sement i p | ell mistake I negligence is purely 
lab lity cy ( « | seme eX accice tal and habil \ the ( ultant 
tended e policy cove liability tlie lamag« as t the ] tect the 
ass ed 1 lamag to € \ es ting cy 
S r and lirect n accice { an | cannot give this conc sion’ m1 iennte 
excluded propert lamag« es aC 1 Nn arvreement N thine happened ie he 
derective manship or materials in CO mot s vere miswired It Vas t until 
ect " : 5 acting p a pallens they began t yperate and ad created cet 
ASS rk 1s completed ain atmospheric conditions that the loss 
Chere iS 1 ubt that the assured be vccurred Che court’s conclusion, it seems 
‘ able to the farmer tor the turkey to me, would have been cleat correct had 
eggs. His liability could be grounded on this policy been one of all-risk property 
breac ot contract or 1 legligence l nsurance in the name of the turkey owner 
was simple The perplexing question from The electrician’s negligence would then have 
a loss man’s standpoint as whether ‘ been the external and proximate cause 
loss of eggs resulted from an “accident.” But whether it is true in respect of “acci- 
Che expert testimony was in agreement cent’ liability insurance covering the elec 
that the reversed blades created enviro1 cian is not so clear It is interesting to 
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note that when this case reached the court 
of appeals in Albany, that court expressly 
declined to decide whether the occurrence 
was an “accident.” Instead, it reversed the 
Appellate Division and found that the as- 
sured’s liability was specifically excluded 
from the policy liability for 
defective workmanship damages where such 
occur until 
sured’s work was completed. 


Had the “Turkey 


under an all-risk property insurance policy 


as excepted 


damages did not after the as 


Case” been a claim 


carried by the electrician on the property 
of others (a form similar to the installation 
and erection policy), the question of cover- 
age would present somewhat different prob- 
lems than those which confronted the court 
doubt that all-risk 
insurance policies (apart from any express 


There ts no property 
exclusion) cover ordinary acts of negligence, 


on the part of the assured’s employees, 
result in the destruction of insured 
should be that 


although the statement of the latter princi 


which 
property. But it observed 
ple is simple, its application can prove very 
difficult. Manifestly, if an employee were 
smoking on the job and his cigarette butt 
that 


act and a risk covered by the all-risk policy 


started a fire, would be a negligent 


However, there is a basic distinction in 


quality between the “cigarette butt” negli 
gence and negligence in the installation of 
the electric wiring which causes the motors 
One 


work 


to operate in an unwanted direction. 
is negligence not connected with the 
manship. The other is defective workman 
ship resulting from ignorance or negligence; 
in some line of 


cases, the distinction is 


shadowy. 


element entering into 
will be referred to in 


our discussion of the other cases, and which 


third 
which 


There is a 
this picture 
it seems more convenient to mention at this 
juncture, defective 
property 
not from any carelessness or negligence on 
workman, but from lack of 
skill and competency on his part or of ade 


workmanship 
which 


namely, 


damaging insured results 


the part of the 


quate instruction and training of the work 
1 Finally, a fourth 
element sometimes enters, in damage to 
property which 
negligence or incompetency on 
the part of the workman, but from 
fault of design in the plans or specifications 
which the insured structure, installa- 
tion or machine is constructed. 


man by the assured. 


insured results not from 
ignorance, 


a basic 


upon 


Let us go on and see how some of these 


causes of loss fit into the all-risk 
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picture. 


“Pipeline Case”’ 

The “Pipeline Case” is a good laboratory 
the proper operation 
insurance 


piece for examining 


of the all-risk property damage 


policy. That case never reached the courts; 


it is probable that some will recognize it. 
There the policy against all 
of physical loss or damage from any ex- 
ternal cause, the only exceptions being wear, 
tear and gradual deterioration. The pipe- 
line in question was more than a mile long 
and ten feet in diameter. It 
redwood staving, like the staves of a wooden 
barrel. 
and, about every ten feet, the pipe was held 


insured risks 


was made of 
The staves were tongued and grooved 
pipeline oper- 


together by steel bands. The 


ated from a high point of ground to a 


had 
power purposes uninterruptedly for a period 
During that 
it had never been free of water. 


lower position; it carried water for 


of approximately 30 years 
whole time 
Che operation in 
to dewater the pipe for the purpose of mak- 


question was undertaken 


ing general repairs 


It has been the experience of 


all of us that 


common 


when we empty a hot water 
with- 
a balloon, the bal- 
off all 


does not 


bag, the bag collapses; when we 


draw all the air from 


loon collapses; and when we draw 


the beer from a beer barrel it 


collapse, since air goes in as beer comes 
out. This pipeline was not a hot water bag, 
nor a balloon, nor a beer barrel. It was a 


loosely staved vessel in which, for years, 


the internal water pressures had been bal 
anced against the walls and outside atmos- 
pheric pressure; all were in equilibrium. 
However, while the water was being drained 
out, the pipeline collapsed in several places 
Chere was no indication that any workman 
Was negligent in the performance of his 
duties. So far as could be determined, all 
the workmen carried 
them in the manner in which were 
expected to do so. The trouble was that 
there was no predetermined, carefully studied 
out plan for balancing the pressures. No 
procedure had established for 


ing the a rate equivalent to that 


ut jobs assigned to 
they 


been drain 
Water at 


at which air to replace it could be admitted 


In hindsight, the engineering opinion was 
unanimous to the effect that in 
dewatering a pipeline, air 
must be admitted into the pipeline at the 
rate as the 


clear and 
wooden stave 


same water is drained out, so 


balance between the in- 
pressures. If water is 
admitted, a 


the interior, and 
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as to 
ternal 
drawn out 


preserve a 
external 
faster 


and 
than air is 
results in 


partial vacuum 





the outside atmospheric pressure is too much 
for this type of vessel. Thus, a collapse is 
bound to result unless a carefully predeter- 
mined procedure is carefully carried out. 


On inspection the drainage valves of the 
proved to be of a much 
than the air intake valves; 
operation could not 

carried out unless the 


larger 
this 
been 


pipeline 
capacity 
have 
intake and 
balanced 


drainage 
safely 
drainage valves 


throughout the 


were 
line, In 
a certainty 
used by the assured 

There risk. It 
This is the kind of error which, 
better error 
“in design’’—not in the design of the struc- 
method ot 


carefully 
other words, a 


collapse became once the method 


of dewatering was 


undertaken. Was no was 
inevitable. 
for want of a name, we call 
ture or the device, but in the 


operation by which the work car- 


ried out. Properly considered, it seems to 


me, there was no “risk” here 


The 


the architectural designs nor the engineer- 


all-risk insurer does not guarantee 


ing methods undertaken by his assureds 


Such causes of 


insured property, but are intrinsic to it 


“Fertilizer Case”’ 


The “Fertilizer Case” involved a claim 


under a manufacturer’s output policy for a 


very subsiantial amount of incurred 


expense 


the assured, on arrival of fertilize 


at destination, found it necessary to rebag 


substantial quantities of it because the bags 


] 


were deeply stained ar weakened, with 


m leaking, so 


unmerchantable in 


some of the as to render them 


completely such condi- 
A claim was presented to the insurer 


under the 


tion 


policy. Liability was declined, 


and the fat was then in the fire 


Chemist’s report followed chemist’s re 


port until finally it was so estab 


lished as to preclude dispute that damage 


was caused by the chemical properties of 


} 
rertuizer res Ing upon the papel bags 


1 
t 
] 
i 


he bags were verfectly adequate for 


1 


. 
carriage of many fertilizers, but this 


frst of that particular fet 


ment was the { 


tilizer in these bags. It thus became pretty 
weakness in the seams ot 


had been 


obvious that the 
the bags and the discoloration 
, chemical 


caused by the interaction of the 


properties of the fertilizer on the fabric in 
the bags 
precedent lor 


did not result from any 


Fortunately, we had a re spectable 


tl that 


the ¢ this loss 
external cause but 


-onclusion 
the internal or intrinsic opera 


: ; 
tion of the insured subject matte 


All-Risk Policies 


loss are not external to the 


Our precedent was an English case, de- 
cided by the Queen’s Bench in 1955, bear- 
ing the title Berk & Company v. Style, re- 
ported in 1955 Lloyd’s List, Volume 2, 
page 382. The facts in the latter case were 
almost identical, except that the commodity 
there involved was sulphur. Based on both 
principle and precedent, the underwriters 
adhered to their declination of liability, fully 
apprising the assured and the broker of 
the reasons therefor. In consequence the 
claim was withdrawn, 


‘Antifreeze Case” 


“Antifreeze Case” presents a very 
It was decided by the 
Appeals for the 
you may 


The 
interesting situation. 
United States Court of 
Tenth Circuit. That circuit, as 
know, has a large geographical span; it 
Kansas, Oklahoma, Colorado, New 

Utah and Wyoming. Strangely 
court of appeals for that cir- 
cuit has had occasion more often than most 


covers 
Mexico, 
enough, the 


courts to consider problems of this general 
“Antifreeze known 
as Dubuque Fire & Marine Insurance Com 
pany v. Caylor, 9 FirE AND CASUALTY CASES 
371, 249 F. 2d 162 (1957). 


nature Che Case” is 


Che policy there involved was a contrac- 
tor’s equipment form with equipment schedule 
damage 
One 
of the scheduled units was a large piece of 
and there was 

to the claim. 


thereon loss or 


“direct 
external 


covering 


resulting from any cause.” 


road construction apparatus, 
no policy exclusion pertinent 


[he assured’s custom was, at the close of 


the day, to assemble the contractor’s equip- 
ment and to service it with fuel, lubricating 


} 


oil and, when solution. 


and 


needed, antifreeze 


On the day in question it was dark, 


the servicing employees filled a lubricating 
with antifreeze. In due 


oil containet course, 


crank- 


The next day, 


the antitreeze was poured into the 


case of the unit in question 
after a brief period of operation, the natural 


result occurred: The engine was_ badly 


damaged 
This being an all-risk property insurance 


called 
“accident” 


ae ' 
policy, the 


dec ide 


court was not upon to 
was involved 
and the Court of 

Tenth Circuit held that the 
| 


damage to this machinery 


whether an 
Both the district 
7 
i 


\ppea s tor the 


court 


resulted from an 
pretty far, 
hs aes a ld he : as . 
but one should hesitate a long time before 
that it was wrongly decided. After 
a careful reading of the court's opinion I 
that | 


although the logic of the 


external cause [his case goes 


saVINg 


can’t say agree with the reasoning, 


situation (as dis- 
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} 
negligence 


putting in antif 


+} 


il was the proximate ci 


damage. It would appear that 

of negligence was a risk ex 

the insured property It 
1 


that the 
external to the 


seems 


clear also lubricating 


subject matter ol 


Insurance The employee's negligence 
“cigarette butt” 


the sec md 


variety. It 


class mentioned 


wit, improper, careless and in 


ntive performance of the work. There 


no taulty design or improper method 


would seem that the negligence of the 


I's employee in the 


assure ‘Antifreeze Case 


was just about the same as it would have 


been if the employee had been operating 


this piece of equipment and brought it into 


collision with another vehicle, thereby pro 
Chat, of course, would be 


under the 


ducing damage 


clearly covered 


policy 


all-risk property 


Roofing Cases 


Roofing cases present an interesting pic 


ture These cases for the most part have 


arisen under contractors’ property damage 


liability policies which require the property 


damage that gives rise to the assured’s lia 
bility in order 
to be Manifestly, in 


order to impose liability on the 


to result from an “accident” 
covered by the policy. 
assured 1 
such cases there must be negligence on 

rf the 


assured or his employees ot 


contractual assumption of liability 


ofing cases and similar cases neces 


presuppose negligence on the part 
assured or his emplovees where dam 


to third parties is involved 


1952, the New York 
Appellate Division for the First De 
partment, in Manhattan, had before it Rex 
Roofing Company v. Lumber Mutual Casualty 
Company, 7 FirE AND CASUALTY CASEs 1026, 
280 App. Div. 665. There the roofing con 
tractor was insured against 


sack in Supreme 


( ourt, 


liability for in 
The 
roof in an 
snow and rain 
storm prevented the completion of the work 


jury to property “caused by accident.” 
resurfacing the 


building 


contractor Was 


apartment when a 
The workmen left the job without placing 
other covering over the 
leaked in and damaged the 
occupants of the 


tarpaulins or any 
Water 
property of 
below 
assume the defense of 
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root 
apartments 
Che insurance company declined to 
the actions brought 


he roofing contractor, claiming that 


damage was not the result of an acci 


but was something which was bound 


to happen, Judgments were recovered against 


the contractor, and suit was brought against 


the insurance company to recover 
those judgments. The 
shrift of the insurance company’s argument 


that this damage did not result 


upon 


court made short 
from an 
and, without any real analysis ot 


the principles involved, Judge Peck said 


accident 


that it could not take seriously the argu 
that this situation did not present an 
within the 


ment 
accident general concept of the 


term as used in common thought and speech 


court of appeals in Florida, 
however, did not agree 


he district 
with Judge Peck’s 
holding in the Rex Roofing case. The latter 
court, in an almost situation, 
was no accident when an ordinary 


identical fact 
said it 
showel 


} 
when 


damaged the contents of a building 


a roofing company had failed to cover 


a root before the weekend. Showers ovet 


the weekend the courts said, are matters of 


general 
The 


latter case 


common knowledge and expecta 
tion; they are not accidents 
of the Florida court in the 
v. Progressive Fire 
FIRE AND CASUALTY 
than the 


reasoning 
(Christ 
Insurance Company, 9 
Cases 548) appeals to 
New 


me more reasoning of the 


York court 
The New 


ing, discussed 


Roof 
furthet 


York 


abi Ve,” 


Rex 


came in tor 


decision in 


case in the 
Water 
Guaranty Company, 
426, 250 F. 


policy also 


criticism in another Tenth Cir 
called Hutchinson 
United States Fidelity & 


9 FirE AND C 


cuit, Company 7 


ASUALTY C 


ASES 


In the latter case, the 


covered liability of the assured caused by 


accident. The assured, a water company, 


had been held liable for failure to maintain 


required water pressures, as a result ot 


unable to 
that 


which the fire department was 


put out a dwelling-house fire within 


water dwelling 


had 


district. The owner of the 


recovered 


against the water company 
in negligence tor the aggravation of his 
damages caused by the reduction in watet 
In its suit on the policy, both the 


district court and the court of appeals re 


pressure 
jected the contention of the water company 
that liability which had been imposed upon 
result of “accident” withi 
the meaning of the liability policy. True, the 
court of the fire on the 


it was the 
said, the origin 
property owner 
origin of that fire had 


nothing to do with the assured water com 


premises of the Was an 


accident, but the 


pany’s failure to maintain the water pres 
sure at the required levels. 
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lhe books are replete with cases which 


cast the word “accident” in different molds 


whereas the term “risk” has been much 


more unitormly defined. Some courts have 
fallen into the error of confusing the concept 
of “accident” in insurance policy cases with 
he legal rule of “foreseeability,” a rule for 
determining tort liability for unintended 


act of negligence 


Definition of ‘‘Accident’’ 


Literally, an accident is defined as a “be 
that we get the 


meaning: an event 


falling From derived 


occurring without tore- 


sight o1 undesigned, sud 


expectation—an 
den and unexpected event; an unforeseen 
occurrence; a mishap producing injury o1 


loss, etc 


this definition, several courts 


have reasoned that 


Based on 
since liability for negli 
gence results because the law presumes the 
natural and probable consequence of one’s 
acts to be reasonably foreseeable, negligent 
give rise to undet 


acts cannot “accidents” 


an accident policy because their results are 
be foreseeable ‘I he 
that 


doubtlessly 


legally presumed to 


renth ircuit got itself into box in 


iple of decisions, because 


questions were not adequately brieted 
but it did not there It 
the dilemma in the Hutchinson Wate? 


which we 


stay recog 


case have referred to 


above, and frankly acknowledged it, Rete 


reasoning tn some ot its prio! 


Murrah) 


he court (Circuit Judge 


we did not contemplate 


whither logic would lead us. For, 1 


s 
the policy did not cover the loss becauss 
I 


j 
] 
I 


the natural and probable consequences ol! 


negligent act did not constitute an 


dent, then by the same logic, there wou 


be no liability where the damage w 
hence unforeseen result of 


the first ins 


the unexpected, 


neghigent act In ance, 


t 
foreseeable and herefore 
latter 


foreseeable 


damage would be 


not accidental; in the instance, the 


damage would not be and hence 


o liability upon the insured for his 1 


gent acts In either instance, the 


would be free of coverage and th 


would be rendered meaningless.’ 


2d 894.) 


evident, therefore, that an act ot 


itself, 


It is 


negligence, ot does not prevent an 


“accident” under a liability policy any more 


excludes a “risk” or an “external 
under an all-risk property policy. It 


that the driver of an 


than it 
cause e 


without 


goes 


All-Risk Policies 


saying 


automobile may be held liable in negligence 


for causing an “accident.”” He may be merely 


inattentive and otherwise entirely innocent 


The result is an accident as far as he is 
concerned and also as far as the victim is 


concerned However, if an architect’s de 
which col 


bound to 


ign results in a weak structure 


laps« s because it was collapse, 


that is not an accident as tar as the architect 


is concerned, but it certainly is an accident 
the collapse are 


faulty 


as tar as the victims of 


concerned. Similarly, the design or 


plan is not a risk within the meaning of the 


all-risk policy as far as the architect or 
because, given such 
inevitable. ita, 
however, most certainly a risk, not a cer- 


tainty, to the prop- 


engineer is concerned 


a design, collapse was 


nearby owners whose 


erty is injured by the collapse 


It should not be concluded from the 
that the legal concept ot 
is simple and well settled 
this 


state and 


“accl 


foregoing 
dent” Che mass 
ot decisions construing term to be 
found in both 


throughout the 


federal courts 
country is replete with ir 
conflicts. The most recent ex 
tound in the California Supreme 
Court entitled Geddes « Smith, 
Inc. v Paul-Mercury Indemnity Com 
pany, 9 F AND CASUALTY C 


reconcilable 
ample is 
decision 
Saint 
ASES 955, de 
In that case 
policy had the 


lary of this year 


cided in Feb 


familiar 


l 
bility 
” extending the 


protection of! 


o “property damage liability 


han automobile,” and requiring the 
“caused by an acci 


Smith case, alumi 


o be 
Geddes 
num doors supplied to 


propel ty damage 


dent.” In the 


a builder of homes 


ageged, tell apart, loc ked themselves, be 


came and proved other 
called for 760 


2,500 doors to 


impossible to ¢ lose, 


ise defective Che contract 


doors; 


it required mot 


get 760 sound ones nt was detective 


orkmanship of the clearest kind but, ol 


SOME damage We aon [ he homes 


heir removal 
he Su ‘ourt, construing 


the pro carried by the 


supplier of the « hat while there 


Was clearly ho rigl recovery tor the 
cost of the detective doors themselves, the 
lamage t he dwellings which resulted 


om the action ot the detective doors, and 
the necessity for replacing them, was an 
accident within the 


I 


meaning of the policy. 
1 so holding it followed a Minnesota case, 
hich is often 
latter 


Hauenstein 7% 


reterred to as the “Plastes 


Case.” The reported undet 
Samt Paul-Mer 
Company, 8 Fire AND CaAsu 


ASES 370, 65 N. W. 2d°122. In it the 
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case 18 
the name ot 
eury Indemnity 


ALTY ( 





plaster supplied to the building contractor 
was so defective that it shrank and cracked 
and had to be removed, and the walls and 
ceilings had to be replastered with different 
material. The court excluded the [ 
the defective itself but allowed a 
recovery for the injury to the premises, the 
removal of the defective plaster, and any 
incident thereto. 


loss ot 


plaster 


loss of use 


that both 
wrongly decided, but there they are. 


It seems to me cases were 
They 
are mentioned here solely as examples of 
found in 


which the 


the disturbing trend many court 


decisions in most liberal inter- 


pretation of the term “accident” is invoked 
to indemnify an assured against loss resulting 


basically from low standards of workmanship 


Personal Lines Package Policies 


Here I wish to digress for a moment and 
refer to a question which has given rise to 
some difference of view under the personal 
lines package The absent-minded 
fills her freezer with 100 pounds ot 

meats and leaves for her 

forgetting that she had failed to 
In my view such a loss 
is covered under the all-risk policy. 


polices 
lady 
prime 
home, 


country 


plug in the freezer. 
It was 
sure, but we have 
that negligence may be a “risk,” that it may 
external to the matter 
insurance. True, the spoilage 
bound to happen once she failed to plug in 
the freezer, but she bound to fail 
Her failure inadvertence, 
of forgetfulness. think, is a 


negligence to be seen 


be a cause subject 


of the was 
Was not 
was the result of 
That, I 


risk 


Suppose she went out for the day and 
forgot to shut off a couple of gas burners 
on her result and pans 
were ruined and the ceiling was blackened 
“Friendly fire’ one might say, but I think 


the all-risk policy has set that point to rest 


Tange; as a pots 


Friendly fire damage may be just as much 
a “risk as hostile fire 
all-risk policies it is the 
external risk and not 


and in 
existence of an 


damage, 


the nature of the fire 


which answers the coverage question 


Some of you gentlemen may be aware of 
latter lead Its 
may be for, 


where the reasoning can 
equally true 
certain limited circumstances, 
find no 


property 


converse undet 


a hostile fire 
under an_all-risk 


may coverage 


policy. Though not fraudulently 
from inherent results 


internal to the 


set nor flowing vice, it 


inevitably from a condition 


subject matter 


along these lines 


An interesting situation 


“Mobile 


is the Crane Case. That is a 


416 


which has never reached the courts, 
although certain aspects of it may yet do so. 
Consequently, some factual changes will be 


claim 


made in the description so as to disguise 
the actual case, while retaining the point 
which I wish to emphasize. The crane was 
a mobile structure with a tre- 
mendous height. The insurance policy was 
equipment floater covering 
all risks, with the usual wear and tear and 


be om of 
a contractor’s 


The as- 
maintenance 
maintenance 
regular 


gradual-deterioration exceptions, 
sured had a contract for the 
of its equipment with a 
tractor. One of the 
showed the need of 

crane in one of its structural members. 
removed 
repairs undertaken 


con- 
inspections 
repairs to the 
The 
and the 
Before the repairs were 
completed, the had need for the 
Without ascertaining whether the 
repairs had been completed and structural 
integrity 


some 


crane was from service 
assured 


crane. 


restored, the assured placed it in 
service. Heavy loads were carried, and the 
crane collapsed at the point of the uncom- 
pleted Liability was disclaimed 
after it that returning the 
crane to service was not a mere negligent 
act of an employee, but that an executive 


repairs. 
was established 


officer of the assured corporation had di- 
rected the return of the 
when he knew the 


completed. In 


crane to service 
had not been 
other words he “took a 
this deliberate 
insured property to almost 
It was not a “risk,” and what 


repairs 


chance.” Obviously was a 
exposure of 
certain loss. 


followed was not fortuitous 


Conclusion 


Many problems of 
this nature, litigated and unlitigated, would 


make 


not permit 


other concrete loss 


interesting reading, but does 
their 


been 


space 
reviewed 
they 
appear to illustrate more graphically the 
principles which seem to be the 
criteria for judging the questions ot 


review. Chose 


above have selected because 


soundest 
“risk,” 
and “accident” under all- 
Undoubtedly, many 
executives here present could add clear-cut 


“external cause” 


risk loss 


insurance. 


“headaches” of their own to this collection. 


| have not attempted to deal with, or to 
policy might 
We all 


losses 


suggest, exclusions which 
eliminate some of these problems 
simple exclusion of 


“faulty 


know that a 


resulting from workmanship, im- 


proper materials, or errors in design” would 
go a long way toward eliminating many of 
which recur tre- 


loss 


the sticky situations 


(Continued on page 452) 
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Pitfalls in Designating Beneficiaries 


and Using Settlement Options 


By HARRY S. REDEKER 


This article pinpoints some problems which may arise under beneficiary 
designations and arrangements for distribution of life insurance policy 
proceeds. Mr. Redeker, general counsel for The Fidelity Mutual Life In- 
surance Company, believes that these problems can be brought to light 
only by diligence on the part of the life underwriter, the lawyer, the 
accountant and the trust officer. Mr. Redeker presented this paper be- 
fore the Pittsburgh regional meeting of the American Bar Association. 


LMOST every client for whom a lawyer 


has any responsibility concerning estate 


problems carries one or more life insurance 


policies. hese policies are frequently with 
The policy 

Agents of different companies 
had different 
the designation of beneficiaries and concern- 


several companies. provisions 


vary widely 


may have ideas concerning 
ing the election of optional modes of settle 
exist 
designations and 
agreements that contain 


problem 


ment for these beneficiaries. There 


innumerable beneficiary 
option 


settlement 


one or more “traps,” 
errors. In some instances the result merely 
in payment of the policy 
death of the 
litigation 
determine the 
still other 


ments, serious hardship may ensue because 


may be a delay 


proceeds at the insured. In 


other may be 


cases, 


proper beneficiary. Under 


designations or settlement agree 
the particular settlement does not fulfill one 


or more basic needs. The proceeds may 


even by pavable to the wrong beneficiaries 


Certainly, the lawyer will spend his time 
will 
with particular emphasis on 


profitably if he examine every policy 


of his client’s, 
the beneficiary provisions and on the pro 
visions concerning optional modes of settle 
ment. This paper is designed to pinpoint 
a number of areas in which problems are 
to be discovered by one who is watch 


them 


likely 
ing tor 


different 
often de 


1The extent to which policies of 
companies can be synchronized will 
pend upon company rules and practices 
are summarized in Settlement Options (New 
York City, Fliteraft, Inc.) See also Harkness 


Designating Beneficiaries 


areas or 


required to 


These 


Life insurance policies issued today unt- 


formly contain provisions permitting the 
designation of 


payable at the 


a beneficiary to receive the 
death. 
There are additional provisions to the effect 
that and 
successively provi- 


proceeds insured’s 


the beneficiary may be changed 
changed. All of 
sions will usually be found under a heading 
in the policy, 
“Change of 


these 


“Beneficiary” or 
Too frequently, 


such as 
Beneficiary.” 
just one beneficiary is named when a policy 
is issued and the designation is not re- 
viewed again for many years. 

The 


change a beneficiary 


right to name a beneficiary, and to 


trom time to time, 1S 
vested in the “policy owner.” The insured 
policy, but there 


outstanding 


is usually the owner of the 


are many policies which were 


applied for and are owned by someone other 
than the insured, or in which ownership has 
transferred by the 


policy has been in force 


been insured since the 


Settlement Options 
in Life and Annuity Contracts 

The 
and the facilities of the 


help to the 


underwriter 
field office 


lawyer in the 


knowledge of the life 
agency 
can be of proper 
Four 
tound in 


i 


arrangement of settlement 


principal settlement options * 


life insurance policies 
Trends in Insurance Settlements,"’ 95 Trusts 
and Estates 316 (1956) 

* Redeker and Reid, Life Insurance Settlement 
Options (Little, Brown & Company, 1957) 





Under the interest yptton policy proceeds 


are retained by the company. The company 


pays interest to the beneficiary monthly, 


quarterly, semiannually or annually In 


many instances, withdrawal privileges are 


beneficiary The beneficiary 
may be given the right to withdraw the pro 

iy time he wishes, or his with- 
be limited to a stated 


total 


yes may 


amount each year or to a aggregate 


amount 


he fixed-period option provides for pro 
ceeds payable periodically to liquidate prin 
cipal and interest in an orderly fashion ovet 
years—usually one to 30 years 
at a specified rate for each $1,000 of pro 
Most 


prac ticable to 


a period of 


ceeds companies do not regard it 


give a partial commutation 


privilege to the beneficiary Accordingly, 


incorporated in 


lly ex 


commutation privileges, if 


the settlement agreement, must 


usua 
tend to the entire remaining unpaid install 


ments 


Under the fired-amount option, installments 


f a speciMed amount are payable period 


ically until proceeds, ith annual in 


+ 


terest accretions, are exhausted. This option 
option, 


Partial 


is very similar to the 
but it 


withdrawals are 


fixed-period 


affords much more flexibility 


usually permissible under 


company rules. The specified periodic 


vill remain the same even tho 


stallment 


dividend ad 


increase d by 
deat! 


lecreased by policy loans 


eds ar 


accidental benefits or are 
Increases OF de 
ilfect 


total proceeds will merely 


1 of time durin 


ments 


vill be payable. If 


wishes to eft ta change 


ment option at some tut 
usually 


int option 


rules permit 


erms of the /tfe-im ion, install 


ire payable during benefi 


larv’s 
installment 


on the type of anauity selected, the 


The amount of 


interest assumed, the age of the 


hen the income commences, and 


f the payee. This option is found 


lv in four different forms 

As to the rights of guardians and trustees 
to elect settlement options, see Kappes Are 
Life Insurance Policies Negotiable  Instru- 
ments Proceedings of Association of Life In- 
surance Counsel, Vol. 12, pp. 389, 408 (1955) 
Booth The Life Insurance Policy in the Pro- 
bate Court Proceedings of Association of Life 
Insurance Counsel, Vol. 10, pp. 1, 143 (1949) 

‘Elections of settlement options by benefi- 
ciaries after the death of the insured, in which 
contingent beneficiaries were named to receive 
proceeds remaining with the company at the 
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In the case of the life annuity, installments 
are payable only so long as the payee lives, 
with no return of principal guaranteed. Be 
cause no principal return is guaranteed, this 
option income. 


provides the largest life 


However, because of the substantial pos 
of virtually complete dissipation of 
policy proceeds through early death of the 
given this option is not 


found in policies issued today. 


sibility 
pavec In a case, 


commonly 


The refund annuity provides for install 


ments payable as long as the payee lives 
she dies before receiving 
principal sum, the 


balance is paid to a second payee 


Where there 


certam 


lf, however, he or 


an amount equal to the 


with 


as long as 


is life income period 
installments are payable 


should 


payments for a spec 


the pavee lives, but this payee die 


ified 
months) certain,” the 


before receiving 


number of “vears (o1 


will 


a second payee 


the installments to 
end of the 


continue 
until the 


company 
“certain 


period” or will pay the commuted value in 


some other specified way. Usually the cer 


tain period runs for five, ten, 15 or 20 years, 


with ten and 20 years being the most fre 


quently used 


Phe unt and survivor annuity form pro 
normally for 
othnet 
payments are col 


to the 


vides two lives 


the lifetime of the 


mconnie tO 


insured and 


one 


person. In some cases, 


amount second 


tinued in the same 


payee; in others, at the death one payee 


installments are reduced to three fourths, 


two thirds or one half of the original am 


for the second payvee’s lifetime 


remaining 


] 


Joint and survivor annuities normally 


used, at the maturity ta 


lowment or upon surrende 


its cash rather than 


able at deatl 


usually give to th 


specify that proceeds shal pay 


able under one of the income settlement 


options The option may be elected by 


agreement between the policy owner and 


during the insured’s lifetime 
beneficiary 


at death.* 


the company 


or th. entitled to a lump 


sum payment 


electing beneficiary's death, have been 
as exceptions to the testamentary disposition 
rule even though the beneficiary reserved a 
right to withdraw the proceeds at any time 
(Hall v. Mutual Life Insurance Company of 
New York, 1 Life Cases (2d) 304, 282 App. 
Div. 203, 122 N. Y. S. 2d 239, aff'd. 306 N. Y 
909, 119 N. E. 2d 598 (1954): Mutual Benefit 
Life Insurance Company v. Ellis, 5 Life Cases 
958, 125 F. 2d 127 (CA-2, 1942)) Similarly, an 
exception has been recognized as respects the 
insured’s election of the retention of the endow- 
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Designation of Children 
as Beneficiaries 


Companies are frequently requested to 
children of the insured by nam- 
“Tohn Doe and Susie Doe, 


born 


designate 
ing, for example, 
children of the 
attet 


insured.” Children 
the date of the beneficiary designation 
the wording of such a 


clause. It is 


are excluded under 


beneficiary a Sater procedure 
to name “children of the insured, including 
John Doe and Susie Doe.” 


vill gratify the 


Such designation 
personal desires of those 
insureds who wish to designate chil- 
dren by name. More important, children 


born after the designation will be included 


many 


even though the insured fails to revise the 


beneficiary arrangement 


Companies are also requested to desig 


nate as beneficiaries “children born of the 


marriage of the insured and his said wife.” 
This should 
+} 


he insured fully understands its implications 


phrase never be used unless 


By such designation he would exclude as 
born of an 
and all 


marriage. All 


beneficiaries his own children 


later marriage children 


ife by a former 


would also be excluded 


*hildren 
uest for payment to children born ot 
the marriage seemingly stems form a desire 


to eliminate claims by illegitimate children. 


rinted provisions of the beneficiary 
today 


: ‘child’ 


include 


agreements prepared by companies 


often contain some definition such as 
herein shall 


adopted 


and ‘children’ as used 
both lawful legally 


daughters, but not 


and 


sons 


and 


grandchildren or other 


descendants.” Such a provision can usually 


be included on request if it is not routinely 


covered An illegitimate child of the hus 


band-insured would probably have no claim 


+} ] } 
Lil¢ porcy oceeds 


even without such 


pro S10 
| Vi n 


(Footnote 4 continued) 
ment maturity value for his benefit under the 
interest option, with a withdrawal privilege 
and the designation by him of contingent payees 
to receive any proceeds remaining with the 
company at his death (Toulouse v. New York 
Life Insurance Company, 15 Life Cases 22 
10 Wash. 2d 538, 245 P. 2d 205 (1952)) 

To entitle the child to inherit from the 
father, both case and 


statutory law seem to 
require acknowledgment by the father of the 
child's paternity (Boyle, The Designation of 
Class Beneficiaries, Proceedings, Legal Section, 
American Life Convention (1943), p. 122: anno- 
tation What Amounts to Recognition Within 
Statutes Affecting the Status or Rights of Ille- 
gitimates 33 A. L. R. 2d 705 (1954)) 

Laikin, ‘‘Settlement Options and Survivor- 
Purchase Agreements,’ 4 Journal of the Amer- 
ican Society of Chartered Life Underwriters 
199 (June, 1950) Two recent tax cases have 


Designating Beneficiaries 


insured” seems to be a 
Presumably, the insured 
to include 


“Children of the 
better designation. 
will wish as beneficiaries all his 
children, no matter of which marriage they 
were born. will normally 


uch ypted chil- 


Moreover, he 
draw no distinction between 


dren and other children. 


If there are children by a former marriage 
of the insured’s wife, they must be specifi- 
cally named in order to be included under 
Usually this is 
“children of 
the insured, and John Smith and Margaret 
Smith, children of the insured’s wife.” 


the beneficiary designation 


done by phraseology such as 


Naming Correct Beneficiary 
in Business Insurance Cases 


Life insurance is frequently used to fund 
buy-and-sell agreements disposing of closely 
held 


sence oft 


business interests at death. The es- 
such a transaction is that the in 
sured agrees to sell his interest in the 
[ death to the pur 
chaser named in the buy-and-sell agreement 
may be the 


individual 


business at the time of hi 


lhe purchaser of that interest 
partnership or corporation or the 
mselves. 


partners or shareholders the 


Che insurance is taken out to fund 


Or all ot the 
the transfer of the 


part 
paid for 
business in 


purchase price to be 
decedent 
since in most cases the 


terest. However, 


insurance proceeds will be used ultimately 


to guarantee security for the decedent’s 
there 


settlement 


desire to 
benefit 
Various methods have been used to satisfy 


family, may be a_ strong 


utilize options for thet 


this desire Some of them have created 


serious legal and other problems.’ 


One method that has been used to accom 


plish this purpose is to 


name the insured’s 
; 
h 


estate as primary beneficiary, the insured’s 


wife as contingent beneficiary, and perhaps 
suggested the possibility that the control by 
the insured over the designation of beneficiaries 
or the election of settlement options may result 
in taxation, as dividends to the insured stock- 
holders, of premiums paid by the corporation 
under policies designed to fund stock-retire- 
ment plan (Henry E CCH Dee 2, 327, 
28 TC 19 (1957) Sanders 1 Fox, 57-2 ust: 
" 9794 149 F. Supp. 242 (Utah)) But cf 
Casale v. Commissioner, 57-2 ustc % 9920, 247 
F. 2d 440, in which the Second Circuit, revers- 
ing the Tax Court, said that payment of pre- 
miums by a corporation on a keyman policy 
on the life of a shareholder did not constitute 
dividend payments simply because he owned 
98 per cent of the corporation's stock The 
Prunier case was reversed by the United States 
Court of Appeals tor the First Circuit (Prunier 
v. Commissioner, 57-2 ustc © 10.91 248 F. 2d 
818) The Sanders case was reversed by the 
Tenth Circuit (58-1 ustc § 9415, 253 F. 2d 855) 
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Prunier, 





the jnsured’s children as second contingent 
The interest option with full 
withdrawal privileges may be elected for the 


beneficiaries.’ 


insured’s estate as primary beneficiary. If 


the executor does not withdraw the pro 


ceeds during a specified period such as 18 
months, the proceeds become available for 
whatever 
The 


period Is designed to 


to withdraw 


the succeeding beneficiaries undet1 


settlement arrangement is specified 
specified preliminary 
give the executor opportunity 


any proceeds needed to satisfy claims of 


creditors of the decedent. If such creditors 
are not satisfied, there is a danger that they 
can pursue the business interest in the hands 
of the The will in 
such a case should instruct his executor not 


purchasers, decedent's 


to withdraw the proceeds unless other as- 


sets are unavailable to pay creditors. 


instances the attorney 
appears to be a still 
that is, to name the 


In some may sug 
better ar- 
purchaser 


bene 


gest what 
rangement, 
of the 


ficiary, 


business interest as primary 


with the decedent’s estate as first 
widow as 


Where the 


buy-and-sell agreement is between the part 


contingent beneficiary and the 


second contingent beneficiary 


ners or shareholders as individuals under a 
“cross-purchase plan,” the principal purpose 
of naming the purchaser as primary bene- 
ficiary is to assure the purchaser of proper 
credit toward his cost basis for federal in- 
Complete control overt 


constructive 


come tax purposes 
the proceeds should 
by the 


The interest option can be specified 


result in 


receipt purchaser to increase his 


basis.” 


in the manner suggested above. However, 


since the purchaser’s withdrawal privilege 


is included primarily to 


' mcome 


Satisty an 
tax technicality, the period during which it 
such 


exercised can be short, 


as 30 or 60 


may be very 


days following the insured’s 


death. The purchaser can actually release 


his interest immediately after the insured’s 


deat 


satished 


As soon thereafter as the 


that 


executor 1s 
there are no unpaid creditors 
decedent, he, too, can release the in- 


start the 


of the 


terest of the estate and thereby 


income arrangement for the insured’s family. 


’ There may be a question as to whether this 
arrangement results in increasing the cost basis 
of the surviving business associates by the 
amount of the insurance proceeds For an 
example of adverse tax results when credit 
against basis is not obtained, see a partnership 
case, decided under former law Paul Legallet, 
CCH Dec. 10,995, 41 BTA 294 (1940) 

* The mechanics of this and other arrange- 
ments are shown in Specimen Agreements for 
Purchase and Sale of Business Interests at 
Death (The Fidelity Mutual Life Insurance 
Company, 1956) 

‘Cited at footnote 6 
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Where the buy 


-and-sell agreement is be- 


tween a corporation and its shareholders 


under a stock-retirement plan, 


the primary purpose of naming the corpora- 


corporation 


tion as first beneficiary would be to remove 
the argument that raised in the Tax 
Court in the Pruniter and Sanders cases ®* that 


Was 


the control by the insured over the designa- 
tion of should result in taxa- 
tion, as dividends to the insured shareholder, 
; The 
question of basis does not enter the picture 
would in the [ 


beneficiaries 
of premiums paid by the corporation. 


as it case of a partnership 
entity purchase arrangement.” The Internal 
Code has no provision 


Revenue granting 


shareholders a stepped-up basis because of 
the receipt by the corporation of tax-exempt 


insurance proceeds 


There may not be so many reasons to 
name the partnership as primary beneficiary 
in an entity purchase arrangement in which 
the partnership is named as the purchasing 
party. Unless the partnership is so named, 
however, the surviving partners may derive 
no benefit from the receipt by the partner- 
ship of tax-free proceeds of life insurance; 
in that event they may not step up their in 
terests in the partnership.” There would 
seem to be good reason, therefore, for the 
named as 


ypes of cases even though 


purchasing party to be primary 
beneficiary in all 
it is desired to make 
ultimately for the decedent’s 
the settlement options. 

The 


be utilized in business insurance cases 


the proceeds available 
family under 


extent to which settlement options 
may 
will depend on rules and practices of each 
particular company and on the attitudes of 
parties in 
lawyers prefer not to use settlement options 


lawvers for the interest. Some 


in business insurance cases, although recent 
appellate court decisions seem to have swept 
existed, es 


away valid fears that formerly 
pecially in stock-retirement plans.’ 


Testamentary Trustees 


Companies frequently are requested to 


contingent beneficiary 

” Internal Revenue Code Sec. 705(a)(1)(B) 
provides that the basis of a partner's interest 
shall be increased by his distributive share of 
‘income of the partnership exempt from tax.” 
Death proceeds paid to the partnership under 
a properly worded entity purchase plan can 
thus be credited to the surviving partner's basis 
a result which follows under cross-purchase 
plans 

" Paul Legallet, cited at footnote 7 

2 Henry E. Prunier and Sanders v. Fox, cited 
at footnote 6; Steinberg, “Funding Stock-Re- 
demption Agreements with Life Insurance,’’ 
35 TAXES 669 (September, 1957) 
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the “trustees under the last will and testa- 
ment of the will is 
usually drafted and changed by his lawyer; 
the beneficiary under the life 
insurance policies are generally handled by 
the life underwriter. Since either the bene- 
designation or the will 
without reference to the 
knowledge of the 


insured.” The client’s 


designations 


ficiary may be 
other or 


lawyer or life 


changed 
without 
underwriter, respectively, such an arrange- 
ment 


may pose many problems.’ 


that the insured 
change his will and forget to make a change 
in the beneficiary designation that ties into 
will. A 


contain no trust provisions. 
will names a trustee, the 


There is danger may 


provisions of the new will may 
Even if the new 
insured may no 
longer desire the proceeds of the particular 
to be payable to the trustees under 
his will. The new will may create several 


different with a 


policy 
trusts as compared single 
the old will and 
no indication as to which 


may be 
should 
from 
trustees named in the bene 
designation At the other 
the insured 


there 
trust 


pr ceeds 


trust under 


recelve the life 


the trustees or 


Insurance 


ficiary extreme, 


may revoke his will and may 


die without a will. 


The trust created under will has no 


effect during the lifetime of the settlor 
will itself. Its 
ath depends on probate 


Should the 


more 
than does the existence at 
and enforcement 
will 


f the will fail to qualify 


for probate or be declared invalid for any 


reason, the testamentary trust in that will 


would fail also 


Obviously, the designation of trustees 


under an insured’s will can create problems 


that will range in significance all the way 


from substantial delay to litigation. Such a 
| f 


designation would seem unwise, as a general 


Certainly, it should not be made with 


careful study by the insured’s attorney 


instances as much can be accom 


by naming the insured’s estate as 


] 


direct beneficiary “ or by creating < un 


funded life insurance trust, during the in 


sured’s lifetime, under which the trustee is 


named as beneficiary of the life insurance 


proceeds 


Report of Committee on 
Draftsmanship: Wills and Trusts, pp. 81-82 
Schipper, ‘‘Designating Trustee Under Will as 
Beneficiary of Insurance—Legal Problems,”’ 
Proceedings, American Bar Association Section 
of Real Property, Probate and Trust Law 
(1955), p. 57: Lawthers Designating Trustee 
Under Will as Beneficiary of Insurance—Home 
Office Problems,’’ Proceedings, American Bar 
Association Section of Real Property, Probate 
and Trust Law (1955), p. 67 
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Designating Beneficiaries 


valid 
pre rceeds 


In exceptional cases there may be 
reasons for having the policy 
specifically paid to trustees under one of 
the trusts in the will. One such case may 
be a will which sets up two trusts to balance 
the estate’s assets for marital deduction pur- 
poses, and in which no separate life insur- 
ance trust is needed or desired. The following 
example of a clause used by one life in- 
surance company illustrates the many con- 
inherent in designation 
and also the careful consideration required 


tingencies such a 


of the insured’s attorney 


‘The proceeds shall be paid to the trustees 
‘Trust A’ designated under the in- 
will, or to their suc- 
cessors in trust, without any responsibility 
on the part of the XYZ Life Insurance 
Company to see to the proper discharge of 
said trust; but if the Company re- 


under 


sured’s successor or 


any part of 


ceives written evidence 


that 


satisfactory to it 


“(1) the trustees for any reason fail to 
and no 


pointed; or 


serve successor trustee Was ap- 


(2) a will of the insured, which was ad 
mitted to probate, made no 


“Trast & > oF 


provision tor 


“(3) a personal representativé of the in 
sured has been appointed in intestacy; then, 
such shall be 
paid to the executors or administrators of 
provided, however, that the 
Company shall be fully discharged for any 
payment made to said trustees before receipt 
satisfactory to it that 
entitled to payment 
the provisions of this Designation.” 


In any event, the proceeds 


the insured; 


f written evidence 


said trustees are not 


under 


Unfunded Life Insurance Trusts 


Even if designated beneficiary be a 


trustee 11 re life insurance trust agree 


ment signe¢ the insured during his life 


time, there are many possible trouble zones 
which indicate the compelling necessity for 
‘areful checking of the 


rainst the 


trust agreement 


policy and the provision in the 


beneficiary designation to make certain that 


| his checking has 


inconsistencies exist 

“ The testamentary-trustee designation seems 
to attract state inheritance taxes (Jn re Myers’ 
Estate, 309 Pa. 556, 164 A. 611 (1933)) as well 
as the claims of creditors (Jn re Kenin’s Estate, 
343 Pa. 549, 23 A. 2d 837 (1942)) 

4% Smith, ‘‘Trusts as Beneficiaries or Assignees 
of Life Insurance Policies,’’ Proceedings of As- 
sociation of Life Insurance Counsel, Vol. 13 
(May, 1956): Yost, ‘‘Some Problems Relating to 
Life Insurance Trusts,’ Proceedings of Associa- 
tion of Life Insurance Counsel, Vol. 4, p. 567 
(1930) 
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done by 


been 


trained personnel in the lite 
insurance company. However, an increasing 
number of companies no longer require sub 
mission of the trust agreement for this put 
Accordingly, this checking should be 
policyholder’s attorney. Here 
problems that produced 
delays either in connection with beneficiary 
changes or in payment of death claims 


pose 
done by the 


are some have 


(1) The trust agreement was not in exist- 
ence when the beneficiary designation was 
made. When finally prepared, it bore a date 


different from the identifying date in the 


beneficiary designation. 


(2) The preamble of the 
implied transfer of ownership of the policy 
to the trustee, but the 
ment seemingly 


trust agreement 


body of the agree- 


c 
hts 


reserved ownership rig 
to the insured 


(3) The beneficiary designation named the 
trustee as contingent beneficiary. The word 
ing of the trust agreement carried the dis 
tinct implication that the trustee was pri 


mary beneficiary. 


(4) The purported to 
give the trustee the right to elect modes of 
settlement under the policy. The 


trust agreement 
policy it 
self prohibited such election 


(5) The trust agreement was irrevocable, 
but the policy reserved to the insured the 
right to 


change the beneficiary 


Trusts v. Settlement Options 


Should the life insurance proceeds be re- 
tained by the insurance 
tributed under the 
should the 
trustee 


company and dis 


settlement options of 
proceeds be administered by a 
a trust arrangement’ An in 
telligent answer will depend upon the con- 
sideration of a number of 


rather 


under 


factors in thre 
than on the torces 


Here are some of the factors 


light of each case 
of competition 


Degree of discretion 


needs of 


required.—li_ the 
the beneficiaries can be met by a 


fixed schedule of payments—at definite times 
to specified individuals—requiring little o1 
no discretion as to times or amounts, the 


settlement options will probably be the more 
" Comparisons between the net yield on trusts 
and settlement options are often difficult be- 
many factors must be considered 
rates under present-day settlement 
options range from about 2 per cent to 2 
per cent, whereas the ‘‘distributive rate—the 
rate actually paid by the company each year 
will probably be about 3 per cent to 3 per 
cent Older policies tay contain interest guar 
antees of 3 per cent or, in a few 
even higher rate Moreover 
income option is selected 
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cause so 


Guaranteed 


cases, an 
where the life- 
mortality tables used 


attractive Proceeds designed for emet 


gency funds, dependency-period income, and 
other needs can frequently be 


installment 


basic family 


well covered by an interest or 
option combined with withdrawal privileges 
This is particularly true in the 


medium-sized which 


small or 


estate, consists prin 


cipally of a home, modest savings in the 
form of cash or its equivalent, and the lite 
policies. On the other hand, it 
judgement, discretion or flexibility to a greater 


required, the 


msurance 


degree is proceeds may be 


better administered under a formal trust 
arrangement. For example, an insured may 
wish to make principal available for the 


benefit of a mentally or physically handi 
child, though funds 
expended that would otherwise 
to the children. In 


skilled services of an experienced corporate 


capped even may be 
be payable 
cases the 


other such 


trustee furnish the most complete solution. 


Safety of principal.—W hen settlement op- 


tions are used, the entire assets of the in 
surance company stand. behind the proceeds 
of a policy to 
and 
trust, any 
the individual trust, 


minimized 


certainty of income 
principal. In the 


loss of trust assets 1s borne by 


assure 
safety oft case Olt a 
though this loss may be 
trust fund is 
This problem has been quite academic 
during the past couple of decades of good 
business and continued inflation. but it may 


when a common 


used 


again assume importance if the business 


pendulum swings the other way 


Cost of administering trust.—Proper trust 
administration requires much skill and ex 


perience and it merits compensatory tees. 
On the other hand, the use of settlement 
options involves no direct charge to the 


The 


trative cost of the settlement-option service 


insured or his beneficiaries. adminis- 


is borne by the entire group of policy owners 


Rate of return.—Figures have been 


duced to that 
under a trust 


pro 
return 
under settle 

If the pro 
surviving spouse 


show a better rate of 


is realized than 


ment options, and vice versa." 


ceeds are payable to a 


under an installment option, the interest 


tax-free to the extent of 


Under the 1954 


element will be 


$1,000 each year." Internal 


in calculating the life income may produce a 


larger annual return than under the more 
realistic mortality tables used today See 
Jones Insurance as an Investment Proceed- 


York University Sixteenth Annual 
Federal Tavation 693 (1958): 
Jennett, “Changing Concepts of Trust Invest- 
ments.’’ Committee Report, Proceedings, Amer- 
ican Bar Association Section of Real Property, 
Probate and Trust Law (1955), p. 95 


% Internal Revenue Code Sec. 101(d)(1)(B) 


ings of Neu 
Institute on 
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the net return to the beneficiary 
witl 


payment 


Revenue ( ode, 


will usually compare most 


the net 


favorably 
return under a trust after 
of income taxes. Regardless of which plan 


shows a higher estimate return, this is just 


one of the factors that must be weighed in 
ovel all 


The 


formulating the decision in a pat 


security of a guaranteed 


ticular Case¢ 
rate is quite important to many insureds 
Such a guarantee is provided under the 


settlement options whereas there is none in 
the case of the trust. 

Need for annuity income.—If a life in 
come must be provided in a particular case, 
with a maximum dollar 
nciary 


return to the bene 
by use of both principal and income, 
an annuity settlement is the only practicable 
solution 
the life 


This can be provided only through 


insurance company; it cannot be 


made available under a trust \ trust can 


distribute income and principal only until 
the principal is exhausted 
It may be said that, as a general rule 


settlement options will solve most of the 


family needs in modest and medium-sized 


estates whereas trusts will be more appeal 
ing to the 


t 
to those 


] 


very substantial estate owner an 


who 


have unusual family or pet 


sonal problems Trusts are particularly 
appealing where there is a desire to provide 
luxuries followed 

Many 
options for thei 
widows as primary beneficiaries and name a 


trustee 


according to a _ pattern 


when the estate owner was alive 


insureds use settlement 


under a trust arrangement as con 


tingent beneficiary in all events, even though 


basic needs of their children might be cov 


ered under the settlement options 


Settlement options and trusts are rarely, 


In a strict sense, in competition with eac! 
other. Each has its particular advantages 
and limitations.” It is important that the 


t understands how eacl 


estate mwwner applies 


in his particular case 


Use of Options to Cover Needs 


settlement agreement amounts 


than 


Too often the 


to little more a cash settlement for the 


primary beneficiary Chis is the situation 


‘Spendthrift clauses, for example, may be 
incorporated in both trust and settlement agree 
ments In settlement agreements, such clauses 
ire specifically authorized by statute in 
court decisions in others A 
substantial number of states have statutes which 
permit the insured to include a_ spendthrift 
clause either in the mode-of-settlement agree 
ment or in the policy 

Hardship resulting from an inflexible set 
tlement arrangement will not induce a court 
to set aside the clear contractual arrangement 


some 


states and by 


Designating Beneficiaries 


proceeds are simply 


which exists when the 
held under th 
right to 


e interest option with the full 
withdraw principal or to elect any 
other settlement option in the policy. At the 
other settlement agreement 
that provides only interest payments under 


the interest 


extreme is the 
option, with no withdrawal 
privileges and no right on the widow’s part 
other settlement 


result is 


to change to any of the 
options. A better 
by ascertaining the 


mucl achieved 


precise expe ctable in- 


come and principal needs of the family in 
the foreseeable future and by specifying 
payment of a periodic income that will have 


a realistic relationship to those needs. Flexi 


bility can be incorporated in the torm of 
some 


settle- 


vithdrawal privileges or the right at 


time to elect one of the other 


ment options.” 


Cleanup or estate-clearance fund.—Pro- 


ceeds set aside for this purpose are usually 


insured’s estate or to 


beneficiary and the 


payable either to the 


} \ lou 
the Widow as 


vile primary 
imsured’s beneficiary. 


If the 


clary, 


estate as contingent 


widow is named as primary benefi 
it is important to name the insured’s 
minor children as con 

} 


tingent beneficiary to make certain that the 


estate rather than 


proceeds will be readily available for estate 


clearance purposes. A popular arrangement 
is to hold this portion of the proceeds under 


the interest option for the widow subject 


to her full right of withdrawal 


Dependency-period income.—Inccome to be 
provided for the family until children be 
self-supporting is usually best arranged 
Partial 


emer 


come 


under the fixed-amount option 


withdrawals may be permitted for 


gencies without affecting the level of income 
Under this 


be mac 


option, provision may readily 


le for periodic increase or decrease 


of installments to synchronize with imcome 
from other sources or to reflect the time 
hen each of the children becomes seltf- 
supporting. It is also adaptable for change 
to some other settlement option at a later 
date 

lo tacilitate rderly transition to the 
lower income to which tl family usually 


must adjust its standard of living, it 1s often 
company (Piero 
Insurance Company, 
789 (1937): McLaughlin 


between the insured and the 
wich 1 Metropolitan Life 
282 Mich. 118, 275 N. W 
v. Equitable Life Assurance Society, 112 N. J 
Eq. 344, 164 A. 579 (1933) But cf. New York 
Personal Property Law. Sec 17(2), which pro- 
that where life insurance proceeds are 
retained under an agreement to credit the 
interest and the beneficiary is destitute of means 
of support and education, the court may permit 
invasion of interest credits for these purposes 


vides 
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that for about the first two 
years following the insured’s death, the 
family income should be maintained as near 


recommended 


the spendable 
income insured was alive. This 
can be under life insurance 
settlement options either by providing fot 
installments in a larger amount during the 
first years or by providing the 
widow more substantial withdrawal 
privileges during that time. 


as possible to its share of 
while the 
accomplished 


couple of 
with 


funds to take care of unusual 
and probably situations are 
handled by partial with- 
drawal privilege in the agreement by which 
the dependency-period income is set forth. 


Emergency 
nonrecurrent 
incorporating a 


This may be expressed as a right to with- 
draw, for example, not more than $1,000 
per There may be a total limit 
posed, such as a provision that the aggre- 
gate of the withdrawals may not 
$5,000. At times it is provided that to the 
extent the widow does not exercise her full 
withdrawal privilege in a given year, the 
unwithdrawn amount may be added to the 
amounts she may withdraw in future years. 


year. 1m- 


exceed 


Social-security-gap fund.—The period be- 
tween the youngest child’s eighteenth birth 
day and the attainment of the age of 62 by 


the widow is the period when no social 


security benefits are payable.” During this 
gap the amount of the periodic installments 
from the 


insurance proceeds is frequently 


increased. This gap-period income is pro 
vided either under the fixed-amount option 


or the fixed-period option. 


The same result may be accomplished by 
commencement of the life-income option at 
the beginning of the gap period although, 
as will be explained below, commencement 
of the life-income option at too young an 
age may not be desirable. 


Widow’s life income.—An income that the 
widow or other beneficiary cannot possibly 
a recognized basic need which life 
fulfill. This fact 
does not necessarily suggest that the death 


outlive is 


insurance is designed to 


of the insured is the proper date for com- 


mencement of the life-income option nor 


does it preclude extremely adverse conse- 
quences in individual cases from the use of 


the “ten-year certain period” or, in some 


instances, from mandatory provision for 


payment of the life-income option in any 


event. While the life-income option is highly 


recommended as a mode of settlement, its 


7” Sec. 202(g), Act of August 14, 1935, as 
amended, Ch. 531, Tit. II, 49 Stat. 623, 42 
USCA Sec. 402. 
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use at certain times or under particular cir- 
cumstances may be highly questionable. 


The following comments are made with 
particular reference to policies issued at the 
present time by life insurance companies 
Many of the principles, however, will also 
apply to policies that have been issued, in 
higher interest 


years past, with 


This 
preserve some values for contingent benefi 
If this is not the case, request should 


guarantees. 


discussion also assumes a desire to 
ciaries, 
properly be made to the life insurance com 
pany for a straight life annuity—either as 


option, in the case of a few com- 


extracontractual 


a policy 


panies, or as an arrange- 


ment with other companies—to give the 
beneficiary the maximum possible guaran- 
teed life income. Such an annuity will 


that provided 
under either the ten-year-certain life-income 
option or the 20-year-certain life-income 
option. The insured will understand that all 
values under the policy will cease upon the 
death of the beneficiary for whom the an- 
nuity is provided. 


yield a larger income than 


Very young beneficiaries—Age 50 or 55 
is perhaps the minimum age at 


mencement of the life-income 


which com- 
option 1s at 


tractive. At younger ages, the return seems 
not to justify the shrinkage each year in 
the amount available for contingent benefi- 
ciaries under the refund feature. Approxi- 
mately the same amount of income can be 
provided by combining three options and 


preserving more principal intact for a much 
longer time. The principle of this arrange- 
ment is to place a major portion, such as 
two thirds, of the proceeds under the interest 
option for, say, which this 
portion of the proceeds is paid to the benefi- 
ciary under the life-income option, 20 years 
certain. The remaining portion of proceeds 
—one third in our hypothetical case 
to the 
years under the fixed-period option 


20 vears, after 


1S paid 


beneficiary in installments for 20 


The exact percentages will depend upon 
the interest guarantees in the particular 
policy and the age of the beneficiary when 
the life income is to commence. 
actuaries can supply the percentages readily. 
The dollar income will 
closely approximate the income that would 
have been paid by the immediate commence- 





Company 


for the beneficiary 


ment of the life-income option. However, 


the option combination arrangement retains 


intact some guaranteed amount for con- 


following 


during the 


tingent beneficiaries 
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20 years—a spread of 40 years, as com- 
pared with 20 if the life-income option com- 


menced immediately at the insured’s death.” 


Selection of proper certain period.—The 
life-income option really two 
portions of proceeds. 


consists of 
One portion provides 
a fixed-period option for the period certain; 
payments under this portion are guaranteed 
even if the beneficiary does not live. The 
other portion provides a deterred life an- 
nuity, payable to the beneficiary only if she 
outlives the pe riod certain.” There can be 
no refund on this latter portion. The por- 
tion required to provide the deferred annuity 
is much more substantial at the 
for the shorter certain periods be- 
cause of the likelihood that the beneficiary 


will survive the certain period. 
Under 
female 


cent of the 


younger 


ages or 


policies currently issued for a 


beneficiary 50 years of age, 57 per 
required to 


provide the deferred annuity feature under 


proceeds may be 
the life-income option if the ten-year-certain 


period is chosen. Stated another way, if the 


female beneficiary under a $10,000 policy 
is 50 years of age at the insured’s death 
and lives to receive just one monthly pay- 


ment under the life-income option with a 
ten-year-certain period, contingent bene- 
ficiaries will receive, on a one-sum basis, 
$4,300 less the payment of $40.20 already 


a shrink- 
20-year-certain 
circum 


made to the primary beneficiary- 
age of $5,700!* If the 
period is used under the same 
stances, only 27 per cent of the proceeds is 
deferred annuity 


and the shrinkage is only $2,700. 


required to provide the 


Facts such as these will be a compelling 


deterrent against recommendation of the 
ten-year-certain period under the life-income 
option in most will alert the 


insured seriously to consider the propriety 


Cases, and 
of using the life-income option on any basis 
in the case of beneficiaries of very advanced 
health. Settlement plans 


years or in poor 


which involve no possible shrinkage be 
cause of the deferred-annuity feature may 
be a better arrangement for those bene- 


ficiaries who are old or ill. 


Elective v. mandatory commencement.— 
Where permissible under company rules, the 


*t The detail of such an arrangement is given 


in Redeker and Reid, cited at footnote 2, 
Sec. 3.10.3 
“2 The Third Circuit recognized this division 


of proceeds under the life-income option in 
deciding that the nonrefundable portion attrib- 
utable to the deferred annuity created no ter- 


minable interest and, therefore, qualified for 
the marital deduction even though no power 
of appointment was given to the _ surviving 


Designating Beneficiaries 


be given the right to elect 
option at a future date or 
age instead of making its commencement 
mandatory. In this way, the proceeds can 
be left under the interest option if the life- 


beneficiary may 
the life-income 


income option seems inadvisable at the date 


the right of election accrues to the bene- 
ficiary.”* 
Income for children.—The actual needs 


many years hence of any beneficiary, in- 
cluding minor children, are difficult to esti- 
mate. Settlement agreements that endeavor 


to carry out specific income estimates to 


cover a number of different contingencies 
quickly become lengthy and complicated. 
To the extent that these estimates cannot 


be increased at the discretion of the guard- 
ian, children chained to a 
wholly inadequate income during times of 
inflation. A more flexible and simple ap- 
proach is to retain each child’s share under 
the interest option with the full right to 
withdraw that share or to elect any install- 
ment option in the policy. 


minor may be 


Such broad powers will enable a guardian 
or trustee to elect for the benefit of the 
minor child precisely the type of settlement 
suited for the child when the 
with the power to change the ar- 
time to time. Such an 
arrangement seems to remove any necessity 


best need 
arises, 
rangement from 
for estimating exact income and principal 
light of 
changing family circumstances that may not 
foreseeable at the time the 
signed by the 


needs many years hence, in the 
be remotely 
settlement 


insured. 


agreement is 


Since in most cases income payments can- 
not be made directly to a minor, the insured 
must vehicle to pay 
for the minor child’s benefit. The insured 
has at least five procedures from which to 
The fifth free 
of the objections inherent in most or all of 


also choose a income 


choose. one seems to be 


the others, as will be demonstrated in the 
following discussion of each alternative: 


(1) Administration by guardian means sep- 
arate legal proceedings, for each child, to 


petition the court to appoint a guardian. 


Some initial expense is entailed, and the law 


may compel the guardian to give bond for 


spouse (Reilly v 
11,660, 239 F. 2d 797 
See DeSantis v. U. 8., 
Pa., 1958). 
** The extent to which this suggestion may be 


Commissioner, 57-1 ust 


168 F. Supp. 724 (DC 


utilized will depend on policy provisions and 
on company rules See Settlement Options 
(New York City, Fliteraft, 1958), pp. 20-23, 


Question No. 5 
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double the 


annually 


with an 
Guard 


amount of the proceeds, 
recurring bond premium. 
lans must obtain specific court approval tor 
many 


acts,” and must periodically file an 


accounting with the court Che insured has 
no actual control over the 


ot the 


court’s selection 
guardian. Laws that permit naming 
of guardians in a will generally have no 
application to life insurance proceeds that 


do not pass under the will.” 


(2) Although the formal trust is a popular 
procedure in 
those ot 


larger estates, and even in 


more modest size where there ts 


other property to be administered for the 
minor, the cost of creating and administer 
may not be justified | 


ing the where 
a relatively small amount of life insurance 


trust 


is the chief asset to be placed in the trust 
(3) The arrangement of having an td 


vidual trustee named in a policy may produce 
difficulties. If no 
specified in the 


legal trust 
settlement 
that 


such 


powers are 
agreement, a 
trust” had 
court 


court could decide a “dry 


reated. In 
prohibit the 


been < case, the 


might continued holding of 


funds by the trustees and direct thei 
transfer to a guardian to be appointed by 
proper court proceedings If the trustee 


trust had already dissipated 
the insurance company might be 


required to pay 


under the dry 
the funds, 
them again to a guardian 
on the theory that the company should have 
known better than to pay proceeds to such 
a trustee 
used for 
little likelihood that anyone would attempt 
to compel the 


Linnie 


Since the funds are normally 


the minor’s benefit, there may be 


Ompany tO pay a second 


(4) Under the 
trustee named i a separate brief trust agree 
ment 


procedure of having a 


which accompanies beneficiary papers, 


no problems arise if both the 
ment and the 


trust agree 
beneficiary papers are signed 
there is under 


while the insured consults 


insured. However, 


standable 


by the 
delay 
actual 


his attorney tor preparation of the 


reement and the attorney completes 


the necessary research. The insured may 
die during this interval or he may sign 
the beneficiary request, mail it to the com 
pany and then die before executing the 


trust agreement akin to 


Complications 


See footnote 3 

But the states are to the con 
trary In Pennsylvania, a testator in his will 
may appoint a guardian to receive property 
passing outside the will (Act of February 17 
1956, P. L. 1070, 20 Pennsylvania Statutes, Sec 
180.18) Also in Pennsylvania, the beneficiary 
designation under the life insurance policy may 
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laws of some 


those described under the third procedure 


could then arise. 


(5) The potential difficulties in the proce 
dures described above have led a few com 
panies to recommend the naming of a 
trustee under specific trust provisions in the 
settlement agreement 
in the settlement agreement as a 
ior payment, a couple of extra sen 
tences stating that the trustee shall hold and 
expend the moneys for the benefit of the 
until the age of 21 and shall then 
pay him any wunexpended funds.” This 
procedure is illustrated in the following 


The trustee is named 
vehicle 
with 


Muno}r 


provision used by one company 


“Regardless of any herein to 


herein 


provision 


the contrary, any sum payable as 
provided to any of said children during such 
child’s minority shall be paid to John Doe, 
brother of the 
child In 


serve oF 


insured, as trustee for such 
brother shall fail to 
shall cease to serve as trustee for 


event said 
death or otherwise, 
any sum payable as herein provided to such 
child during shall be 
Richard Doe, nephew of the 


successor trustee. 


such child, be cause ot 


minority paid to 
insured, as 
Any permissible right ot 
withdrawal or election of options by 
child during minority shall be 
by said trustee 


such 
exercisable 


“All sums payable to said trustee shall 
be held and expended for the maintenance, 
support and education of such minor child 
in the discretion of the trustee, 
may be 


except as 
otherwise provided in a separate 
trust instrument, and when such child shall 
attain tlre shall pay 


respects 


trustec 
funds As 
any payment made to said trustee, the com 
shall be under no 
responsible tor the 
trust or any 


age of 21 vears, 
over any unexpended 


pany liability to see to 


or be 


ot the 
such 


proper discharge 


part thereof, and any 
shall fully 


company tor the amount so 


payment to said trustee 
discharge the 


paid lt 
shall fail to 


both trustees designated above 


serve or shall cease to serve 


as trustee, because of death or otherwise, 


a successor or substitute trustee shall be ap- 
pointed by a court of competent jurisdiction 
The company shall not be charged with 


notice Of a separate trust instrument, a 


change of trustee, the death of such child, 


appoint the guardian (Act of April 10, 1945 
P. L. 253, 20 Pennsylvania Statutes, Sec. 1178) 

‘This procedure has been cleared with the 
National Conference of Lawyers and Life In 
surance Companies at its meeting on August 
20, 1955, as not presenting any question of 
illegal practice of law, as reflected in the un- 
published minutes of that conference 
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the termination of the trust, or oi 


under the trust, until written evidence 


thereof is received at the home office 


There appear to be definite advantages 


1 


in this last-mentioned procedure where 


modest insurances proceeds represent the 


princ'pal or only asset to be administere 


for the minor [t is simple; it involves 


28 
expense; it eliminates most formalities 


It may be contended that this procedure 


insured to bypass his 


company whose 


recommends that sucl 


makes it easy for the 


particular 


quote d 


lawver Phe 
clause 1S 
insured’s 


agreement be reviewed by the 


and that the lawver should advise 
ot the 


Moreover, this 


lawver 


whether this procedure, or one others, 


should be adopted proce 


during minority and 


followed where a 


dure is applied only 


cannot be separate trust 


agreement is actually in effect 


Some companies which do not normally 


make settlement tions available to a cor 


1D 
porate trustee will recognize an 


exception 


} 
BI the 


minority 
] 


choice 


case of payments during 


of a beneficiary In such cases a 


is available between the use of a ¢ 


or individual truste« 


Where the tmsurance pre 


ire f a small amount t will often be 
deemed more practicable to use an individ 
1l truste atl < Bd porate trustee 
Vhere are no investment responsibilities 
cast\upon the individual trustee under sucl 

arrangement He need merely elect the 
proper interest o1 stallment settlement 
t the minor beneficiary Che periodic 
payments from the insurance company will 
be mace » the ustec corporate o1 nad 
lual and’ the trustee will thereafter ex 
end them 1! benefit t the min 


Other Caveats in Use of Options 


Common-disaster clauses. Despite the 
remoteness of the possibility that a | nd 


usba 
] il « 


nd wife may die in the same accident, lite 

lerwriters do raise the question wit 
insureds and companies are requested t 
furnish ‘“‘common-disaster clauses ; \ 
tvpical clause would provide tor payment 


of the proceeds in one sum “To my wite, 


‘A trustee so designated presumably will be 
accountable for his acts as any other fiduciary 
and, therefore maintain records and 
accounts and release from the minor 
when the minor attains majority 

See work cited at footnote ,24, at pp. 72-75 
Question No. 2 

’A good review of the 

Jeffrey Common Disaster and 


should 
obtain a 


subject appears n 
Related Prob 


Designating Beneficiaries 


she be living on the 30th day 


death, 


may 


Sarah, if 
such ot my 
living.” Actually, 
substantially 


atter my otherwise to 


children as then be 


the parties are entirely o1 


protected under the customary interest or 


installment option settlement without any 
specific common-disaster phraseology 

lf, for example, the proceeds are retained 
for tl widow under the interest option 


ubject to her val and children 


are named contingent penehciaries, the 


common-disaster contingency is adequately 


covered If the wite predeceases the im 


sured, the children will 


take as contingent 


fatally injured 


killed her 


beneficiaries If the wife is 


the same accident that hus 


three days later, 
no opportunity to file 


t deatl and to 


band and dies, say, two o1 


} 
she will have proots 


exercise her withdrawal 


privilege. Assuming that interest is 


pay 


able as frequently as monthly, her estate 


ild not be entitled even to the first inter 


est payment 


Such arrangement has definite advantages 


over the customary c 
delaved-payment provision 
will take as named benefici 
the wife lives beyond the period normally 


specined in a delay l payment 


provision 








| settlement agreement routinely con 
tains clauses to protect the proceeds against 
ns of credit ‘inally, if qualification 
iT narital deduction under the federal 
estate tax law is de sired, the interest option 
arrangement will meet the qualityins rules 
i ( mn n ic¢ le t loes Océ 1 the 
marital deduction ill not b lost as 
migh he de the lelaved payment ro 
vision 
Che common iccident cont ngency 1s alsc 
covert t o1 tf the installment options is 
specific except that most policies provide 
that the first installment Ss PpavVabie imme 
liately the s ed's d i li sucl i 
case the W Ss eState ld be entitled 
is installment. \ potentially more 
Se s problem ts presented if installments 
i pava le inder the lite-income yptior 
\s Ss explaine l above, a signincant per 
centage t the policy pre ceeds may be con 


sumed by the deferred annuity 


which there is no retund for contingent 


iems Proceedings Legal Section American 
Life Convention (1951), p. 135: see Seidman 
Common-Disaster Provisions 29 TAXES 122 


(February, 1951) 

The interest-option arrangen 
ditioned on survival by the any speci- 
fied period and, therefore, there can be no 
disqualification for the marital deduction 
Internal Revenue Code Sec 


lent Is not 


con- 
spouse of 


under 
2056 (b) (3) 
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beneficiaries. As a practical expedient, both 
public relations if the 
remote contingency occurs and to eliminate 


extra 


to prevent adverse 


draftsmanship in_ beneficiary 
ments to cover a contingency not likely to 
occur, a company might adopt an admin- 
istrative 


agree- 


rule to pay the entire proceeds ot 
the policy, less interim installments already 
paid, if the beneficiary under a life-income- 
option settlement Within a 
month or two after the death of the insured. 
In the absence of such willingness, the settle 
ment agreement could provide that the pro 


were to die 


ceeds be held at interest for a short period 
aiter the insured’s death, after which the life- 
payments would 


income-option commence. 


Qualification for marital deduction.“— 


‘Two errors have been observed since the 
principle of marital deduction was intro 
duced into the federal estate tax law: 


Che first seems to be a tendency to “over- 
qualify” proceeds for the marital deduction 
There are requests for qualifying clauses 
people who, 


from available 


records, seem not to possess estates of sul- 


on behalf of 


ficient size to be with federal 
there appear 
desires for qualifying clauses for too large 


Such 


concerned 


estate taxes. In other cases 
a portion of the life insurance estate. 
excess qualification will not benefit the in 
sured’s estate and it may add materially to 
the estate tax burden of the 
spouse at her death. The insured’s 
attorney should decide whether any quali- 


surviving 
later 


fication is necessary and, if so, the prope 
formula to be used. 
A second error is the assumption that 


payment of the proceeds in one sum to the 


widow or her a power of 
ment either during her 
death under a 
automatically 


marital deduction. 


giving appoint- 
lifetime or at her 
ettlement agreement will 
assure qualification for the 
The 


companies provide that the beneficiary must 


policies of some 
be alive when proofs are filed in order to 
be entitled to the proceeds of the policy. 
Che decision in /:ggleston (Estate of DeRoy) 
v. Dudley™ held that such a policy provision 
created a terminable interest and precluded 
qualification for the marital deduction. The 
later reversal of the United States Court of 
Appeals for the Third Circuit did not 
disturb the principle laid down by the dis- 
trict court.” 


Companies whose policies are worded in 


this manner are aware of the problem and 


gladly amend their policies on request 
Perhaps every effort should be made by 
such companies to alert their field forces 


to having requests submitted in appropriate 


cases, 


just some of the problems in 
designations 


These are 


beneficiary and arrangements 
for distribution 
critical 

with the insured. 
undertaking a review of mode- 


of-settlement agreements on all outstanding 


f policy proceeds that re 
examination and 
Some companies are now 


quire discussion 


systematic 


detecting and alert 
ing the insured to trouble areas. However, 
many of these areas become apparent only 
when viewed in the light of particular facts. 
It is for the lawyer, the accountant, the 
trust and the life 


policies, with a view t 


officer underwriter ever 
to be alert to turn a very bright light on 


[The End] 


all such problem areas 


NALU RESOLUTION ON THE SOCIAL SECURITY ACT—- 


trustees of the National 
Association of Life Underwriters recently 
adopted a_ resolution 


The board of 
calling upon the 
| Congress to delete all insurance termin- 
| ology from the Social Security Act, to 
change the name of the program and 
make it that the program should 
not be represented as an insurance pro- 
gram in any way by any official or em- 
| ployee of the federal government. In 

part, the resolution states that “the Social 


clear 


2 Knecht, ‘‘Life Insurance Options and Mar- 
ital Deduction,’’ 9 Journal of the American 
Society of Chartered Life Underwriters, 66 
(Winter, 1954); Owen, ‘“‘Life Insurance and the 
Marital Deduction in Estate Planning,’’ 29 
TAXES 988 (December, 1951) 

% Qualification of life insurance 
covered in Sec. 2056(b) (6). 

4 Eggleston (Will of E. I. De Roy) v. Dudley, 
57-1 ustc § 11,686, 154 F. Supp. 178 (DC Pa.) 
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proceeds is 


Security program is not a true insurance 
program in that, among other things, it 
contractual rights upon the 


participants and may be altered, amended 


confers no 


or repealed by the Congress at will . 

The resolution termed the so-called “pre- 
miums” as “factually and legally merely) 
additional income taxes in the 
employees and self-employed individuals.” 


case <¢ rf 


The association also called upon Congress 
not to overliberalize benefits. 


5’ Eggleston (De Roy Will) v. Dudley, 58-2 
ustc § 11,807 (CA-3). The circuit court’s re- 
versal was based on the theory that the typed 
language which the district court considered 
disqualifying was contradicted by printed pro- 
visions immediately preceding the typed lan- 
guage. Accordingly, the ambiguity was resolved 
by the admission of parol evidence to show the 
true intent of the parties. 
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| T IS NEWS TO NO ONE that the pri- 
vate accounts for the lion’s 
share of health and medical care expendi- 
tures in the United States. However, it 
frequently appears to occasion surprise that 


economy 


public expenditures in this area are as large 
as they are and now constitute nearly one 
fourth of the total. Out of a total of $20.5 
billion these purposes in fiscal 
year 1957, private expenditures accounted 
for $15.5 billion, and public expenditures, 
$5 billion. 


spent for 


Within the private sector it is necessary 
to distinguish between direct personal pay- 
ments by consumers—out-of-pocket expenses 

and through health 
insurance or some other prepayment mech- 
anism. the facts are at variance 
with popular mythology. In spite of the 
phenomenal voluntary health 
insurance during the past two decades, es- 
pecially in terms of enrollment, it accounted 
for less than one fifth of all health and 
medical care expenditures in 1957. Over 
half is still paid directly by consumers.’ In 


expenditures made 


Here, again, 


growth of 


other words, consumers are paying out-of- 
pocket for health and medical services over 
214 times as much as is being paid through 
health 


~ 


$1.5 billion paid by employers for such in- 


insurance (including the estimated 


1A third category of private expenditures— 
philanthropy, especially for hospital construc- 
tion, and in-plant health services—accounted for 
about 6 per cent of the total. For al] 1957 data, 
see I. C. Merriam, “Social Welfare - Expendi- 
tures in the U. S.—1956-57,"" Social Security 
Bulletin, October, 1958, p. 28 

- These figures include all expenditures for 
health and medical care except medical educa- 
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surance) and over twice as much as they are 
paying through tax-supported programs.” 
In fiscal year 1957, direct payments amounted 
to $10.4 billion and private health insurance 
to $3.2 billion. 


Significant changes have been taking place 
during the past three decades. In 1929, 
public expenditures accounted fcr about 14 
per cent of the total. The proportion rose 
rapidly until the end of World War II, 
after which it remained relatively stable 
at about fourth of the total. Direct 
expenditures have been in steady, relative 
decline—from about 80 per cent in 1929 to 
57 per 1950 and to 51 per cent in 
1957. The change in insurance expenditures 
has been most dramatic, jumping from less 
than 1 per cent in 1929 to 10 per cent in 
1950 and 19 per cent in 1957. 


one 


cent in 


It is important to remember that these 
shifting relationships have all taken place 
within the framework of a constantly ex- 
panding over-all total, an expansion which 
brought a sixfold increase in total expendi- 
tures between 1929 and 1957 and which has 
throughout this period at an 
average annual rate of about 6 per cent, con- 
siderably greater than the growth of gross 
national product. In such a context the 
public and private medical economies can- 
not be viewed as deadly rivals for a relatively 
fixed amount of the medical 
dollar. It is clear that both sectors have in- 
creased greatly in absolute terms and rela- 
tive to the rest of the 


pri ceeded 


consumer’s 


economy, whatever 


the alterations in their relation to each 
other. A persuasive case could be made for 
the proposition that in this, as in other 


tion. If the comparison is limited to expendi- 
tures for personal care only, excluding research, 


construction of facilities and community public 
health activities—which together account for 
about 10 per cent of the total—the proportions 


are not significantly different. On this basis the 


percentages for fiscal year 1957 were: public 
22 per cent: total private—78 per cent; insur- 
ance—18 per cent 
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ocrOW th ot each 


impe ded the 


economy, the 
than 


areas of the 


has aided rather other 


It clearly suggests the possibility of a 


continuing mutually supporting and sustain- 


ing relationship between the two sectors 
rather than a situation where one can thrive 
and expand only at the expense of its “com 
petitor.” It is this assumption of continued 


over-all growth—an assumption firmly founded 
upon an analysis of the major characteris 
tics of both the supply and demand aspects 
of the medical care equation 
it possible to predict that the future pattern 
of United Stat 
continue in the typical 
although the 


may be periodically shifted. 


-which makes 


will 
American pluralistic 


medical economics 


tradition, balance of emphasis 


[he trends of the decade indicate 
that both public 


health 


past 


medical care and private 


insurance programs are likely to go 


on expanding. Direct personal payments, 
however, are almost sure to continue their 
relative decline with an increased propor 
tion of out-of-pocket expenditures being 
channeled either through voluntary health 
insurance or public programs or, most 
likely, a combination of the two. The evi- 
dence indicates that there are few remaining 


Americans who are willing to bleed and die 
for their inalienable right to pay their medi 
cal bills all by 


service basis 


themselves on a_ fee-for- 
The vast majority of us pre 
fer to share these costs with our neighbors 


or fellow workers and especially with our 


employers, through insurance or taxes. The 
direct personal payment figure will con- 
tinue its historic decline about as fast as 


insurance carriers and/or public administra- 
tors can devise acceptable mechanisms for 
permitting transfers of this category of ex- 


penditure into the other two classifications. 


For example, in respect to hospital serv- 
where it has had its 
growth, insurance now 

cent of total 
the other extreme, costs of 
drugs and dentistry are 
small 


ices, most extensive 
accounts tor 


private 


over 
OU per expenditures 
By contrast, at 
just beginning to be 


degree 


met in some through insur 
ance These categories each account for 
about one fifth to one fourth of the con- 


sumer’s medical dollar. Extension of insur- 


ance coverage to include dental care and/or 


prescribed drugs—a possibility now being 

*See Herman M. Somers and Anne R. Somers 
‘Private Health Insurance; Changing Patterns 
of Medical Care Demand and Supply in Relation 
to Health Insurance,"’ California Law Review, 
August, 1958, pp. 376-410 

*See, for example. Herman M 
Anne R. Somers, ‘Private Health 
Problems, Pressures and Prospects 
Law Review, October, 1958, pp. 508- 
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would 
result in further rapid alteration in the re- 
lations between direct payments and insur- 
Similarly, a more vigorous extension 
of health insurance—either public or private 
about 60 per cent of whom 


actively explored in several quarters 


ance. 


-to the aged, 


now have no health insurance of any 
further relative 


and a 


type, 
decline in di- 
gain for the other 


will cause a 
rect payments 


categories. 


and relative 
private and public sectors 


The direction 
growth of th« 


degree of 


can be most reliably gauged by the pre- 
dominant trends of the past two decades, 
particularly in the private area It is 


almost axiomatic in American political life 


that government is permitted to do only 
what private institutions cannot or will not 
do. The central question is, thus, as to the 


which private health 
can succeed in meeting the growing demand 
for medical gradually but cer- 
tainly the view has taken hold in this coun- 


try that health protection, through adequate 


degree to insurance 


care, for 


medical care, is a basic civic right. 

There is no time here to review the vast 
amount of data on the American experience 
private health insurance.*. Here we 
can only suggest a few significant summary 


with 


generalizations 


(1) The over-all achievements of volun- 
tary health insurance have been spectac- 
ular. It has played a substantial role in 


making possible a larger amount of better 
medical care for more Americans than ever 
before in our history 

(2) While 
ment is 
current 


suggest that enroll- 
reach the limits of 
over third of the 
civilian population remains with no health 
insurance of any sort.” The great majority 
of enrollees have only hospital-surgical pro- 
tection. Only about 5 per cent of the popu- 
lation are enrolled in plans which provide 
comprehensive physicians’ services, although 


the data 
beginning to 


feasibility, one 


the recent growth of “major medical” cov- 
erage is attempting to cope with this deficiency 
The excluded are generally characterized by 
self-employment, advanced age, low in- 
come, or rural residence, as well as higher- 
than-average medical needs and costs. Be- 
\>*Voluntary Health Insurance: 
1958,’’ Progress in Health Services (Health In- 
formation Foundation, May, 1959), p. 2. The 
actual enrollment ratios for 1958 were as fol- 
lows: hospital—65 per cent of the population; 
surgical-medical—61 per cent. The correspond- 
ing figures for 1953 were 57 per cent and 48 
per cent. 
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cause for the vast majority enrollment is 
an attribute of employment status, because 
most individual policies are of a limited 
“term” character and because even in group 
policies there is frequently a maximum 
money limit leading to cancellation, the 
protection for many enrollees may prove at 
least partially illusory. 

Even more important is the distinct pos- 
sibility that some of the very forces which 
helped to accelerate the upsurge in cover- 
age may now impede further expansion 
and, possibly, even lead to some decline. 
The commercial which now lead 
the field, achieved their primacy largely 
through differential or experience rating 
whereby could pick off the better 
risks by offering them more favorable rates 
than could the community plans, like Blue 
Cross, with flat rates for all types of risks 


carriers, 


they 


in a community. In this the carriers had 
the enthusiastic support of many unions 
and managements which simply sought 


maximum benefits at minimum 


themselves. 


costs to 


The result is that Blue Cross and other 
community carriers are now being forced 
to adopt experience rating, through which 
they, must discriminate against the 
aged, those with serious chronic conditions, 
and “poor Not only is the 
opportunity for additional coverage thus 
retarded, but members of such groups al- 


too, 


other risks.” 


ready covered may begin to be priced out 
of the private health insurance market. 
Only a reversal of the trend to experience 
rating could give voluntary health insurance 
the opportunity to provide the nongroup 
population, or even some of the smaller 
groups, with anything like adequate pro- 
tection—or perhaps even to assure the main- 
tenance of all present enrollment. 

(3) Even for enrollees, health insurance 
is meeting only 25-30 per cent of their 
total medical costs." The revolution of ris 
ing expectations, in large part spurred by 
health insurance itself, has clearly made the 
typical hospital-surgical coverage appear in- 
adequate, with rapidly 
dissatisfaction. 


grow ing consumer 


(4) The rapid growth of indemnity plans, 
as opposed to service plans like Blue Cross 
and especially as compared to comprehen- 
sive group practice plans such as the Health 


® The only nation-wide surveys of health in- 
surance benefits in relation to family medical 
expenditures have been made by the Health 
Information Foundation. Its 1953 survey found 
that insurance paid about 19 per cent of total 
medical costs of insured families (O. W. Ander- 
son and J. J. Feldman, Family Medical Costs 
and Voluntary Health Insurance (McGraw-Hill, 
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Insurance Plan of Greater New York (HIP), 
has meant that the opportunity for taking 
advantage of available methods of cost con- 
trol, quality control, the efficiency and 
economies of large-scale organization, and 
improvements in productivity, have been 
largely forsaken. Indeed, the major barrier 
to the insurance industry’s capacity to meet 
the demand for more comprehensive cover- 
age lies in the fact that the preponderant 
indemnity pattern permits very little con- 
trol over the prices charged by vendors in 
a scarcity maket marked by oligopolist pric- 
ing practices, very little control of over- 
utilization (the not the sole 
source of overutilization—overtreatment by 
physicians can be quantitatively just as 
serious), and no control over quality. The 
resulting inflation and uncontrolled 
costs make it improbable that comprehen- 
sive protection provided through 
present patterns 


consumer is 


price 
can be 


(5) For a variety of reasons, the majority 
of union and management purchasers of 
group contracts have been resistant to com- 
prehensive service plans, although in some 
cases they may have had little choice. 


For such reasons, and others which could 
be cited, it appears that while voluntary 
health insurance will undoubtedly continue 
to grow, at least for the immediate future— 
the extent depending upon the reforms the 
carriers and vendors can effect against their 
own internal deficiencies—nonetheless, pres- 
sure will increase for some public means 
to bail them out of cost difficulties, to fill 
in the large gaps they leave open or to 
underpin them in some other fashion. 


While we have suggested that the growth 
of the private and public sectors can be, 
and should be, complementary and there- 
fore peaceable, it is quite unlikely that the 
development will be smooth. There are, 
in the medical field, perhaps more built-in 
sources of conflict between public and pri- 
vate enterprise—and even within the private 
sector itselfi—than in most other aspects of 
the economy. 


In the first place, there is the tradition of 
ideological conflict going back to the legis- 


1956), p. xiii). In 1957, Dr. Anderson estimated 
that the proportion had risen to 25 per cent or 
more (‘‘Issues in Voluntary Health Insurance,”’ 
Proceedings, Industrial Relations Research As- 
sociation, 1957, p. 117). The results of a 1958 
resurvey should be available before the end of 
the year 
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lative battles over the first national com- 
pulsory health insurance proposals during 
World War I and greatly intensified by the 
bitter debates of the forties over the suc- 
cessive Wagner-Murray-Dingell bills. Ani- 
mosities bred in the heat of those battles 
still smolder and erupt at any signs of 
advancement by the so-called “adversary.” 
The medical societies see in every proposal, 
however moderate, for government to fill in 
some interstices or even to bolster the pri- 
vate medical economy, the camel’s nose 
under the tent leading to “socialization” of 
the profession, whatever that may mean. 
Chere are doctrinaire advocates of national 
health insurance who proclaim each ad- 
vance of voluntary health insurance, like 
the recent innovation of “major medical,” as 
a form of public deceit and a “prostitution 
of the medical profession to private profit,” 
whatever that may mean 


Popular journalism usually deals with 
the question of governmental participation 
in health and medical affairs as if it were 
solely an issue of national health insurance. 
Such delusion or misrepresentation has seri- 
with sober consideration 


ously interfered 


of dozens of pressing issues. It is, for 
example, exceptionally difficult to deal ob- 
jectively with the basic problem of medical 
personnel shortages and the closely related 
financing of medical education—prerequi- 
successful medical care programs 
under either private or public auspices. Al- 
though the private 


Sites to 
carriers have a tre- 
mendous stake in effective personnel expansion 
factor, 


as a cost they, too, appear trapped 


by the obsolete slogans. 

The 
good in the 
hoped 
many 


prospects for reconciliation are not 


foreseeable future. However, it 
that 


interactions 


may be 
with the 


growing experience 
developed in 
recent years may provide a higher degree of 
sophistication and tolerance on both sides. 

Another difficulty lies in lack of apprecia- 
tion by the insurance industry that public 
and private programs can be mutually sup- 
portive in their growth despite the positive 
both 


The feeling—so familiar to 


experience with survivor and retire- 
ment insurance. 
classical economics with its “lump of labor” 
concepts—that there can only be competi 
tion for a fixed quantity still prevails. This 
is illustrated at the moment by the conflict 
over the proposal to add limited hospitaliza- 
tion and, perhaps, surgical and nursing- 
benefits to the Old-Age, 
and Disability Insurance program (Forand 


bill). The that 


home Survivors, 


carriers appear to believe 
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this would cut off a portion of their own 
business, yet there is ample evidence that 
such legislation could take the carriers “off 
the hook” of unprofitable poor risks, allow 
them to furnish a better product for their 
logical clientele, and take much of the sting 
out of present attacks on the inadequacies 
of private health insurance. It could also 
open the path for expansion of private health 
insurance by making the sale of supple- 
mentary programs more attractive, as in the 
case of life insurance and pension programs 


Similarly, the current proposals for health 
insurance coverage for federal employees 
illustrate how an apparent extension of the 
public sector would make the private carriers 
direct beneficiaries. Government self-insur- 
ance is not even being seriously considered, 
although this would undoubtedly be the 
cheapest way. The program will be one of 
“contracting out” to private carriers. 


Here the conflict is between different 
types of carriers, primarily between the 
commercial group, which is advancing major 
medical coverage, and the so-called “com- 
prehensive prepayment plans” as represented 
by the Group Health Federation of Amer- 
ica. In any case, the private sector is clearly 
in for a big gain. 


The significance of this contro- 
versy lies in the number of individuals in- 
volved—approximately 2 million employees 
and their families—and in the that, 
since such coverage will be recognized as a 
public program, its influence upon the whole 
health insurance movement will be very great. 


special 


fact 


Still another reason for the special char- 
acter of conflict relates to the peculiar nature 
of the commodity at issue. Unlike old-age 
or unemployment insurance, and their com- 
panion private programs—where benefits are 


strictly a matter of cash, unrelated to any 


particular goods or services—there is, in 
the health field, an inseparable relationship 
between the insurance mechanism and the 
organization for supplying and pricing the 


products. 


Even 
cash 


where benefits are in the form of 
indemnities, the distinction 


Unlike other basic necessities—food, cloth- 


persists. 


ing and shelter—where the nature of sup- 
ply and marketing conditions are such that 
a given amount of cash can be assumed to 
purchase a reasonably identifiable quantity 
and quality of the intended goods, medical 
care is not so conveniently packaged or 
labeled. It is not always accessible. What 
is wanted or required is often unclear, and 
quality is often enshrouded in mystery and 
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superstition. A generous pension will usually 
buy basic old-age security, but a generous 
dollar allocation for medical care may not 
buy adequate health services. Therein lies 
the key to much of the complexity, to the 
many dilemmas and even to the prospects 
of success or failure of any kind of health 
insurance. 


Advocates of both public and private 
medical care insurance frequently protest 
that 


the organization of medical services. 


they have no desire to intervene in 
But 
it is inevitable that the method of financing 
cannot be neutral in its effect on organiza- 
tion and quality. On the contrary, the 
method of financing and organizing a health 
Insurance program inescapably conditions, 
and is conditioned by, the organization and 
structure of the health services industry. 


Indemnity insurance underwrites and tends 
to encourage solo fee-for-service practice. 
Comprehensive service-type coverage tends 
to encourage group practice and closer cost 
and quality controls. This is true whether 
the financing agency is public or private. 
The government’s Medicare program has 
encouraged practice. In general, so 
have the public assistance medical programs. 
As already indicated, the impending deci- 
sion on the federal civil program 
will have a significant influence on forms of 


solo 


sery ice 


practice. 


Many other examples of public and pri- 
vate impingements and difficulties could be 
furnished. But it may be more useful to 
examine a few of the many possible pat- 
terns of future public-private relationship 
in this area. 


IV 


We may begin by noting that compulsory 
national health insurance of the Wagner- 
Murray-Dingell variety appears entirely un- 
likely in the foreseeable future. Yet it may 
be germane to that the United 
States is the only industrialized nation in 
the world in which some form of national 
health insurance or national health service 
is not the major source of medical care. 
Stated in other words, this is the only coun- 
try where the vendors of medical care— 
hospitals and doctors—and private insur- 
ance control the major instruments of medical 
care financing. 


observe 


* For a description of the present state of the 
proposal, see L. R. Chevalier, ‘‘Rockefeller Pro- 
poses Compulsory Major Medical Insurance.,"’ 
Medical Economics, March 30, 1959, pp. 67-71, 
130. 
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Historically, public health insurance emerged 
as a compromise between state-provided 
health services and private practice. In 
Europe it came about generally as a result 
of the gradual integration of existing pri- 
vate plans into a co-ordinated public scheme 
either through their assimilation (as in Bis- 
marck’s Germany and Lloyd George’s Eng- 
land) or through subsidy and regulation (as 
in Scandinavia and France). It is interest- 
ing to note that in most countries the pri- 
vate insurance schemes eventually became 
pressure groups eager for the government 
to help them out of commitments and cost 
difficulties they could not meet. 


The interaction between private and pub- 
lic programs is graphically illustrated by 
Governor Rockefeller’s proposal for com- 
pulsory health insurance in New York. It 
has several significant and revealing aspects: 


First, Mr. Rockefeller made the proposal 
initially during his election campaign. De- 
spite the conventional mythology, his urging 
of a compulsory scheme clearly had no ad- 
verse effect upon his candidacy and was 
widely proclaimed as another master stroke 
in a very shrewdly conducted campaign. 


Second, while the governor has yet to 
spell out the details of his program, he has 
indicated that it will probably be a “major 
medical” type of plan modeled after the 
workmen’s compensation pattern of com- 
pulsory coverage and statutory benefits with 
private carrier financing and operation. Here 
we see the influence of private developments 
upon public policy. The recent rapid growth 
of the private carriers’ major medical in- 
novation set the stage for the governor's 
anticipation of the acceptability of his pro- 


posal. He is asking for a mandatory exten- 
sion of a practice which already exists in 
a large number of industrial establishments. 
Moreover, 


recognition of the apparent in- 
capacity of private insurance to meet the 
problem of “poor risks” led to the proposal 
to supplement the private carriers “with a 
state fund to underwrite any person or group 
who for some reason couldn’t get private 


coverage.” * It remains to be seen whether 
the governor will be able to develop some 
device for reconciling the major medical 
pattern with the strong endorsement of the 
“group practice prepayments approach” in- 
cluded in the Rockefeller report on the 
United States economy in 1958.* 

’ The Challenge to America: Its 
and Social Aspects (Doubleday and 
1958) p. 58. 


Economic 
Company, 





The trend toward “contracting out,” or 
the private financing and administration of 
statutory medical care schemes, is also ap- 
parent in the program for New York State 
employees, adopted before Governor Rock- 
took and in the proposed 
civil plan. 


efeller office, 


federal service 

Another interesting point in the Rockefeller 
plan is that the major medical is intended 
to supplement rather than replace the “basic 
health insurance,” which presumably refers 
to coverage by regular Blue plans, com- 
mercial carriers, and the like. In this con- 
nection, the governor indicated in his January, 
1959 message to the legislature that he may 
ask for state action to “encourage improve- 
health insurance” and he 
coverage for the aged, the 


ments in basic 
urged better 
mentally ill and the unemployed. 


On a national basis, the most widely dis- 
cussed course of action for the near future 
is the provision of limited public insurance 
for specified categories of “poor risks,” as 
the Forand bill proposes to do for the aged. 
We may here witness a historic break in the 
traditional united front in the health field. 
Despite the full and vigorous opposition of 
the medical societies, the hospitals have 
begun to indicate they would welcome such 
an opportunity to be underwritten and _ bailed 
out of their financial crisis, although the 
official American Hospital Association testi- 
mony has thus far been painfully ambivalent 
The nurses have already endorsed the bill. 
As has been said above, if self-interest were 
really to guide the insurance carriers, they, 
too, might grasp the nettle. In any case, 
the proposal has already resulted in a huge 
burst of activity by private carriers in the 


attempt to find means of covering the aged. 


A less likely form of public insurance but 
one brought into prominence by recent de- 
velopments in Canada would limit coverage 
to a single type of high-cost benefit rather 
than to a single category of high-cost risk. 
Such a scheme might provide hospitaliza- 
tion only for the general population, thus 
partially removing a basic high-cost element 
from the difficulties of private insurance, 
but leaving to voluntary programs the whole 


range of supplemental protection. 


If no type of public insurance material- 
izes, we are likely to see an extension of 
public health and medical services into more 


“poor risk” and high-cost categories. The 


provision of public health care on a non- 
test basis in tuberculosis, 


means cases of 


venereal disease and mental illness and the 
support of the federal government in the 
construction of public and nonprofit hospi- 
tals under the Hill-Burton program are well 
known. The substantial costs of the large 
veterans’ medical care program and the 
growing programs for public assistance re- 
cipients and dependents of servicemen are 
now recognized components of our medical 
economy. This approach might be contin- 
ued, covering larger and larger categories. 
The facilities category could be extended to 
include an attack upon the drastic problem 
of personnel shortage. The disease category 
could take in and more types of 
chronic illness. The federal, state and local 
programs for the indigent might be forced 
to embrace the vast and indefinitely ex- 
pansible category of the “medically indigent,” 
perhaps accompanied by some limited form 
of means test which would not cause many 


more 


disqualifications. 


Along with such a piecemeal expansion 
of public may well see a 
variety of governmental programs designed 
to strengthen and improve private insurance 
The Administration’s 1954 proposal for a 
federal reinsurance fund is perhaps the best 
known, but only one of many legislative 
bills advanced in Congress in recent years, 
intended to subsidize the financial 


programs, we 


base of 
private carriers. 


More extreme are proposals based on the 
doctrine that health insurance carriers (and 
perhaps the hospitals and the profession it- 
self) are “public utilities” and should be 
treated as such by extending the present 
limited state regulatory functions to pricing, 
restrictive trade and 
certain benefit provisions such as contract 
The New York State Legisla- 
ture has played a leading role in developing 
this doctrine in recent years. A major bar- 
rier to national application would be the 
still-unresolved federal v. state 
regulation of the insurance industry. 


practices, coverage 


cancellation. 


issue of 


Entirely different in method, but alike 
in its intent to strengthen private insurance, 
is the current drive to prevent monopoly 
and enforce competition among the various 
types of carriers. Illustrative of this ap- 
proach are the efforts currently being led 
by the Group Health Federation of America 
to obtain repeal or amendment of the re- 
strictive laws in about half the states which 
prohibit the organization of certain types of 
prepayment plans.’ 





® See Horace R. Hansen, ‘‘Group Health Plans 
—A Twenty Year Legal Review,’’ 42 Minnesota 
Law Review 527-448 (March, 1958); and, also, 
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Hansen, ‘‘Laws Affecting Group Health Plans,’ 
35 Iowa Law Review 209-236 (Winter, 1950) 
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Finally, there are an increasing number 
who believe that in the present state of 
knowledge and amidst the chaotic conditions 
which prevail in the health field, what is 
most needed is the designation of a special 
public agency charged with responsibility 
for continuous planning and formulation of 
national health policy. The agency would 
apply itself to constant information-gathering, 
evaluation and, perhaps, assistance through 
grants and loans, to both private and pub- 
lic groups for experiments with more pro- 
ductive systems of insuring improved medical 
care. 

Possible patterns of public-private rela- 
tionship in the health field are obviously 
multifold. The old stereotype of “national 
health insurance or nothing” is manifestly 
misleading. We can be certain of many 
new developments for good or for ill. The 
way and the extent that we travel, however, 
The 


con- 


does not lie in the laps of the gods. 
degree to which medical care will be 
sidered a public policy issue is the degree 
to which it is regarded as an essential per- 
sonal and national need in scarce supply; 
unfortunately, it now appears that the scar- 
city of supply is likely to become increas- 
ingly acute. But this is not inevitable. 

\ substantial portion of the big decisions 
ahead lies in the hands of union and man 
health and 

voluntary 


representatives in the 
welfare field. When we talk of 
health insurance we are talking, primarily, 
about employee benefit plans. Almost fout 
out of five persons who have health insur- 
ance today are enrolled through some “health 


agement 


and welfare” plan. Over one third of these 


NUCLEAR INSURANCE ‘BOOKSHELF’ 


Forum, an as 


industry, has 


Che Atomic Industrial 


sociation of the nuclear 


announced the availability of a three-unit 


legal and insurance 


involving 


“bookshelf” for the 
fields on problems nuclear li 


ability, insurance and indemnity 


Against Atomi 
book of 65 


(1) Financial Protection 
Hazards 


sells for $2. It was 


This is a pages 


which prepared by 


Columbia University, and discusses the 


problem of providing means whereby 
compensation can be made to those who 
suffer a loss as a result of the national 
effort to 


atomic power 


enhance the development of 
(2) Nuclear Liability Insurance and In 
demnity. This isa monograph of 28 pages 


selling for $1. It was prepared for the 


Health Programs 


are covered through collectively bargained 
programs. About three fourths of the costs 
of all health insurance is paid through health 
The general impact of 
these plans has been even greater than the 
numbers suggest because they are pattern 
setters—just as the influence of health in- 
surance in general upon the character and 
distribution of medical care has been vastly 
greater than its one-fifth portion of medical 


and welfare plans. 


expenditures. 


Union and management forces, in 
cert with prepayment plans and insurance 
carriers, have thus far done very well quan- 
titatively, but rather poorly qualitatively. 
It is conventional and convenient to criticize 
the medical profession’s resistance to or- 
ganizational and technical change but the 
consumer representatives in health and wel- 
fare plans must take a considerable 
responsibility. qualitative 
performance in the negotiation, purchase 
and administration of voluntary health in- 
surance will important influence 
upon the extent of public activity which 
follow. Moreover, the patterns of fi- 
and 
their own plans will sharply influence the 


con- 


also 


share of Their 


have an 


may 


nancing organization they devise in 


design of future public programs. 

We may hope that the years of experience 
in negotiations with insurance carriers and 
the medical profession will lead to a knowl- 


] 
ed 


geable sophistication in this field so often 


obscured by the special mystery of medicine 

still are com- 

death are at stake. 
[The End] 


and the superstitions which 


mon where life and 


' AVAILABLE 


Problems 


some of the 


Forum Committees on Legal 
and Insurance, and 
dithculty that are 


by proposals for 


covers 


basic points of raised 


private insurance and 


government indemnity against atomic 


risks 


Financial 
Risk Chis 
undet the auspices 


Sche « | 


(3) International Problems of 
Protection 
book 


ot the 
forum, 


Against Nuclear 
Was prepared 

Harvard Law and the 
It discusses the problem of liabil- 
ity and financial protection in connection 
with atomic energy installations which 
are constructed with the help of organi- 
zations from different countries, or which 
otherwise raise problems of international 
liability. The price of this 95-page book 


is $6 





A REPORT TO THE READER 


per cent. Such companies don’t have agents 
or brokers to 
most ot 


absorb commissions 
sold over the 
This type of operation, 
noted, would be virtually 
impossible under the Massachusetts system 
because of the 12 per cent maximum level 
of commissions, These companies would not 
jump at Mas- 
sachusetts. Considering the high bodily in- 
jury claim frequency in the state, the com- 
that it was doubtful that any 
would be interested in coming in 
under any circumstances 


since 
insurance is 
counter or by mail. 


thei 


the commission 


the chance to do business in 


mission felt 
insurers 

Massachusetts insurance commissioners 
have generally been opposed to these “cut 
rate” plans because of a fear of disrupting 
In order to 
below the commis- 
sioner’s, the special commission pointed out 
that to survive, a deviating company would 
writing to a selec- 
The 
would 
deviating 
would operate in 
would be taking the 
the top of the insurance market, leaving the 
companies to write the 


the orderly rating procedures, 


sell coverage at rates 


have to restrict coverage 
tive class of 
that “This 
situation 


risks, commission felt 


clearly bring about a 


where the companies, 


Mas- 


cream off 


assuming that they 
sachusetts, 


othe substandard 


business represented by the vast majority 


of motorists in the Commonwealth. In 
other words, the deviating companies would 
be selling the coverage on a restricted basis 
at rates which, even though reduced, would 
while the remaining 
companies would be left to provide cover 
attractive 


be cle al ly eXcessiv e, 


age to the less risks at rates 
which, although higher, would still be clearly 
inadequate.” In the commission’s opinion 
the enactment of a “cut rate” system would 
and the 
a plan would provide the spark for federal 
regulation of and over-all control of 


the insurance industry. 


be ill-considered results of such 


rates 


The special commission also considered in 
surance rates in relation to highway safety 
In this regard the commission stated that 
“*No-fix’ enforcement of the Massachusetts 
traffic laws and regulations is the keystone 
of the highway safety program being recom- 
mended by this Commission.” 
and other highway 
safety regulations could not work efficiently 
unless a “no fix” program were enforced. 
The commission compared the bodily injury 
claim frequency record of New Jersey which 
program to that of Mas- 


Police patr« I, 


suspension of licenses 


has a “no fix” 
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sachusetts which has no such program and 
found that New 
twice as good. 


Jersey’s record has been 


It was recommended by the special com- 
mission that a “no fix” system be under 
the jurisdiction of the courts. Quadruplicate 
tickets were preferred, one Copy going to 
the court, one to the registry of motor ve- 
with the police and 
the other acting as a summons to the mo- 
torist. The courts would provide each traffic 
enforcement agency in the state with traffic 
summonses which would be numbered con- 
secutively, and would be issued in books 
with copies in quadruplicate. The chief 
administrative officer of the enforcement 
agency would have to keep a record of all 


books and 


the agency. 


hicles, one remaining 


citations issued to members of 
Furthermore, the commission 

that administra 
tive officer keep a continuing and complete 


inventory of traffic citations that were issued 


recommended each such 


by any court, and file an annual report to the 
appropriate committee of the court. 

The commission also discussed the appli- 
cation of the principles of workmen’s com 
bodily 


laws 


pensation laws to 


mjury 


compulsory or 

Under such 
proof of negligence or liability without fault 
is assumed by the employer and it is only 
employee to show that 
his injury arose during and out of the course 
of his employment. The employee is indem- 


auto insurance. 


necessary for an 


nified under an € stablished schedule of bene- 
fits, but is compensated for only a part of 
lost wages. It was pointed out by the com- 
mission that if such a system were applied 
to auto bodily injury liability 
proof of negligence would be 
with, and it would 
show that an injury or death resulted from 
an auto accident. All would have 
to be paid and all parties involved would be 
compensated. The commission noted 
that claimants or their would not be 
paid for any conscious suffering, only being 


insurance, 
dispensed 
only be necessary to 


claims 


also 
heirs 


compensated for hospital and medical costs, 
plus a fraction of their lost wages. 


Under such a system compulsory rates 
would increase because of the greater total 
The commis- 
therefore, of the opinion that 
such a plan should not be advanced, partly 
because of economic reasons and partly be- 
cause of the anticipated opposition from the 
legal profession 


number of claims and costs. 


s10n Was, 
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Space Vehicle Torts 


By ANDREW F. HALEY 


Mr. Haley ts president of the Inter 
national Astronautica!l Federation, gen- 
eral counsel of the American Rocket 
Society, and member of the District of 
Columbia and the State of Washington 
bars, Institute of Aeronautical Sciences, 
American Society of International Law 
and The American Astronautical So- 
ciety. His article ts reprinted, with per 
mission, from the University of Detroit 
1959 
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= HE EVENTS of the past year indicate 
that the advent of the 


a vehicle for 


guided missile as 
transporting everything from 
a mouse to a hydrogen warhead presents 
problems of interest to industry, the public 
and the lawyer. In the 
vehicles will be 


between points on earth 


foreseeable future, 


rocket used as 


carriers 
as well as in space 
Before 


this 


investing and talent in 


industrialist 


his capital 


new endeavor, the will 


demand to know the risks he will have to 


run Principal among these will be the 


risk of liability for damage and _ personal 


injury caused by an et rocket vehicle 


Similarly, the p 


rant 


disaster will 


ssibility ot 


mean that the attorney must be able to 


advise the victims of their 


remedies le purpose this 


sketch some aspects of the problem 


loday, in spite of the 


advances which have 


extraordinary 
technological 


made, 


been 


a launched rocket vehicle occasionally 


descends to earth far from the spot chosen 


its destination Inevitably, the ever 


increasing range attainable by rocket ve 


1 


hicles will enhance the probability that sucl 


mishaps will not be uncommon, since the 


1 Cleveland 1 
N. E. 747 (1926) 
Dec. Reprint 651 
City Business 
173 (1911): Jenne 1 
Am. Rep. 578 (1881) 

*Shannon v. Dow, 133 Me. 235. 175 A. 766 
(1934): Crowley wv. Rochester 
pany, 183 N. Y. 353, 76 N. E 


Ferrando, 114 Ohio St. 207, 150 
Cameron v, Heister, 10 Ohio 
(1926): Doughty v. Atlantic 
League, 77 N. J. L. 115, 80 A 


Sutton, 43 N. J. L. 257, 39 


Fireworks Com 


170 (N. Y., 1906) 
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greater distance will magnify the result of 
any error or defect in the vehicle’s guid- 
ance system. If a vehicle or parts of a 
vehicle should fall to earth causing property 
damage and personal injury, who will be 
liable for such damage and to what extent? 


Can the wayward vehicle be recovered? 


When a 
pounds and carrying great quantities of the 
most volatile fuels known to 
earth it 


vehicle weighing thousands ot 
man leaves the 
depends entirely for its guidance 


on an intricate system of thousands of 
precisely and 
both in the missile itself and on 


The slightest 


designed engineered parts, 
the ground. 
miscalculation in the 


manufacture or 


design, 


function of any single part 


result in disaster Should disaster 


would be the 


could 


occur, what basis of liability 
on which those injured could claim compen 
sation ? \re 


which we can draw an answer? 


there any analogies from 


\ type of case which appears to be close 

misguided rocket 
liability ot 
hreworks Is not 
skyrocket ? 


damage or injury 


to the situation of the 


immediately presents itself: the 
a person in discharging 
the rocket vehicle a gigantic 


Most 


by fireworks have 


instances caused 
been decided on the 


nuisance. WI 
not applicable, th 


grounds ot nuisance was 


decisions were based on 


negligence However, it would be incorrect 


to think that negligent acts cannot them- 


selves constitut ionable 


such an acil¢ 


nuisance, 


m can be based on negli 


acts, abnormal and inappropriate ac 
‘ 
~ oT 


merely an invasion of a public 


cause d by an 


ivate right unreason 
Profe SSOT 


“Nuisance, in 


itself, sub 


able usé ot one’s p! 
William L. Prosser has said 


short, is nota 


operty 


separate tort In 

UcFarlane 1 City of Niagara Falls, 247 
N. Y. 340, 160 N. E. 391 (N. Y 1928) 
v. Silva, 57 R. I. 343, 190 A. 42 (1937) 

McAndrews v. Collerd, 42 N. J. L. 189, 636 
Am. Rep. 508 (1880): Loudan v. City of Neu 
York, 180 N. Y. 48, 72 N. E. 631 (N. Y 1904) 

>Vaughn v. Missouri Power and Light Com- 
pany, 89 S. W. 2d 699 (Mo. App., 1939) See 
Smith, ‘“‘Reasonable Use as Justification for 
Damage to a Neighbor,’’ 17 Columbia Law 
Review 383, 388-390 (1917) 


Downes 
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ject to rules of its own Nuisances are 


types of damages—the invasion of two 


auite unrelated kinds of interests [that 1s, 
public and private rights], by conduct which 
falls 
inability 

that the 


apply to the 


into the usual 
It is doubtful 


doctrine of nuisance 


is tortious because it 
categories of tort 
in the extreme 


launching of a rocket 


its accidental destruction 


could 
in one place and 
of property thousands of miles away 


Nuisance 


caused by the use of 


many 
usually covers damage to others 
one’s own property.’ 
Following our analogy between missiles and 
that 


applied to the use of 


fireworks, we see when nuisance has 


been fireworks the 


damage caused has always been in the im 


mediate area in which the fireworks were 


true of the 
held 


a disorderly 


ignited.” This has also been 


other 
to be 


house Ny 


kinds of acts which have been 


nuisances operation ot 
use of explosives,” 


storage Of gaso- 


line ™ and operation of mills and factories.” 


f aircraft owners for dam- 


he hability 
age caused by crashing airplanes seems to 
offer a 
liability 


Case Ot 
1 
J 


potential 
In the 
nuisance 


Most in 


aviation have 


better analogy with the 


arising from errant rockets 
aircraft, the 


limited 


doctrine ot 


ias but a application 


stances of nuisance caused by 


concerned the operation of airports” and 


low-flying aircratt," where the activities had 


and caused substantial 
with the 
application of thie 
rocket 


conditions 


been unreasonable 


interference rights of others Phe 
nuisance doctrine to 


operations because of unreasonable 


existing at the launching and 
landing sites may be presaged by the cases 
involving airports. 
that will be any 


low-flying rockets 


Another 


almost 


It does not appear likely 


there dithculty caused by 


which 


basis of liability seems 
applied in the cz ot 
vagrant 


absolute 


certain to be 
rocket is the 
liability 


damage caused by a 


doctrine of strict or aris 
activities of an abnormal o1 
The Restatement 


ultrahazardous 


ing irom 


ultrahazardous nature 
Torts” defines an activity 

Prosser, Law of Torts (2d Ed 
70, p. 395 

Vaier v. Publicker Commercial Alcohol Com- 
pany, 62 F. Supp. 161, 165 (DC Pa., 1945), aff'd 
154 F. 2d 1020 (CA-3: 1946) 

* Cases cited at footnote 1 

' Martin v. State, 
254 (1940): State + 
199 A. 77 (1938) 

The Ingrid, 195 F. 596 
aff'd, 216 F. 72 (CA-2 
U.S. 615 (1915) 

" Phillips v, 
2d 910 (1934) 

1% Krocker v. Westmoreland Planing Mill Com 
pany, 274 Pa. 143, 117 A. 669 (1922) 
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1955). Sec 


62 Ga. App. 902, 10 S. E. 2d 
Berman, 120 N. J. L. 381 


(DC N. Y 1912) 
1914), cert. den 238 


Allingham, 38 N. M. 361, 33 P 


as an act or course of conduct which 
“necessarily involves a risk of serious harm 
to the 


which cannot be 


chattels of others 


eliminated by 


person, land, or 
the exercise 
of utmost care” and which “is not of com 


mon usage.” This description aptly fits 


rockets and will 
time. The complexity 
propulsion and 
systems and the myriad possibilities of mal 


functions will present 


the launching of continue 


to do so for 


of the 


some 
rocket’s guidance 
such a risk and, 
rocket launching 
“not of common usage.” At 
an early point in the development of the law 
there was little or no concern with the fault 
or culpability of the tort 
rhe rule then was quite objective 


just 
tor many years to come, 


will be an act 


defendant in a 
action 
He who injured another had to make restitu 
tion; the fact that the defendant had not 
intended to harm his victim did not relieve 


While 
held to act at his 


him of the lability for his acts." 


at no time Was a 
peril,” liability 


any intent to 


man 
was imposed regardless of 
injure or 


damage another 


This strict rule gave way over the years 
to a sentiment in the law that a 


ought not to damages 


person 
answer for which 
the end of the nine 
liability 


achieved a 


were not his fault. By 
teenth 
fault” 


position; = 


century the “no without 


had 


however, the 


doctrine dominant 


twentieth century 
lias witnessed a return to the principles ot 
liability in certain fields of 

With the growth of the 


age which produced more 


strict 
activity 


human 
machine 
numerous in 
stances ot damage and 


serious property 


persona! injury, 't was felt 


extend the 


necessary to 


doctrine of absolute liability in 


order to place the loss on those who, 


though tree trom negligence or tortious 


intent, had control over the instrumentality 


causing the harm and who, in most cases, 
vere better able to foresee the possibility ot 
against it. In 
that 


tool in a 


financial loss and protect 


recent years it has been advocated 


the law of torts be used as a 


process of “social engineering” to dis 

4% Thrasher v. City of Atlanta, 178 Ga. 513, 173 
S. E. 817 (1933): Swetland v. Curtiss Airports 
Corporation, 41 F. 2d 929 (DC Ohio, 1930) 

“U.S. v. Causby, 2 Avi., 11,189, 328 U. S. 256 
(1945): Swetland v. Curtiss Airports Corpora- 
tion, cited at footnote 13 

Sec, 520 

' See discussion of history of liability without 
fault in Prosser, work cited at footnote 6, at 
pp, 14-16, 315 

" Winfield, ‘‘The Myth of Absolute Liability 
12 Law Quarterly Review 37-38 (1926) 

‘* Lambert v Bessey, T. Raym. 241 
tep. 230 (K. B. 1680) 

” Restatement, Torts (1930), Sec. 520 


83 Eng 
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and to induce 


steps to prevent 


courage antisocial activities 


members of society to take 


injuries or to and 


roresee insure against 


the financial loss they cause 


It is 
the doctrine ot 


revival 
fault 


that the 
liability without 


interesting to note 


coincided with the growth of aviation 
that 


this revival, but it 


is not to say aviation has had 


any special role in does 


| with 


mean that aviation law 


is permeated 
the concepts of “social engineering.” rhe 


history of liability tor damage to property 


well 


will take in 


caused by ashing rcraft may indi 


ate the rse the law 
gard t ssil : dents In the early 
flights 


activities 


a tint 
«| balloon 
trahazardous 


In his treatise on air law, Hotchkiss states 


“At the 


ot the 


and danget 
flight led 


dangerous 


outset the newness 
early days of courts to 


regard aircraft as a instrumen- 


tality and writers and legislators to urge 
or impose an unusual if not absolute la 


bility on the owner or operator 


Uniform Aeronautics Act 
Many 


making the owner of aircraft 


states and passed laws 
absolutely 


caused by 


nations 


lable for any damage or injury 
his aircraft. A 


uniform acronautics act 


the crash of section of the 


reads 


‘The owner z every < raft whicl 


operated over the lands or waters of tl 


is absolutely liable for injuries t 


property on the land or water 
caused by the 


raft, or the 


ascent, descent, or 


the au dropping ol 


any object therefrom, whethe1 


vner was negligent or not, 


unless the 
| 


Is | in whole or in part by 
Pound 
Am, Soc 
in Bohlen 
Law Revieu 


1 Pub 
Society 15 (1920) See also discussion 
Fifty Years of Torts 50 Harvard 
725 (1937) Issaacs Fault and 
Liability 31 Harvard Law Review 954 (1918) 

Guille v. Swan, 19 N. Y. (Johns.) 381, 10 
Am. Dec. 234 (1822) 

Hotchkiss, The Law of 
1938), pp. 35-37 

Sec. 5 

‘Arizona, Delaware 
Maryland, Michigan 
tana, Nevada, New Jersey 
Rhode Island, South Dakota 
Vermont and Wisconsin 

Eubank Land Damage 
craft Cases,’" 57 Dickinson 
(1953) rhe following European countries are 
enumerated Austria, Belgium, Czechoslovakia, 
Denmark Eire, Finland France, Germany, 
Hungary, Italy, Norway, Sweden, Switzerland 
United Kingdom, U. S. S. R. and Yugoslavia 
Some non-European states are Algeria, Chile 
Salvador and Venezuela 


Theory of Social Interests,’ 


Aviation (2d Ed 


Idaho 
Missouri 
North 
Tennessee 


Hawaii 
Minnesota 


Indiana 
Mon 
Carolina 
Utah 


Liability in Air 
Law Review 188 
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the negligence of the person injured, or the 


owner or 


This statute was adopted in the period 
1920 to 1930 by 21 states and terri- 


States.“ Similarly, 


bailee of the property injured.” 


trom 


tories in the United 
strict liability for damages caused by crash- 
ing aircraft is imposed by many foreign 
did not adopt the 
also imposed 
ground dam- 
age. In spite of the fact that New York 
did not impose strict statute, 

Elec- 
“such 
properly 
handled aeroplane may 


countries.” States whicl 


unitorm aeronautics act have 


absolute liability in cases of 
liability by 
the county court, in Rochester Gas & 
tric Corporation Dunlap,” held that 
chat c¢ as there may be 


equippt d 


that a 
and well 
still crash upon and injure 
shall be borne by 
aloft,” 


liability by 


private property 
him who takes the ma- 


chine and the detendant cannot 


that he 
negligence. It is to be 


escape showing was 
noted that 
in this decision it is implicit that the court 


did not 


tree ot 


view the ultra 


ruled on 


airplane as an 


hazardous instrument, but 


rather 


the basis of the philosophy of “social en- 


gineering” referred to above 


As technological developments made air 


accidents less a product of a dangerous 
than a 
the tide 


mposition of 


instrumentality result of human 


turned 


negligence against the 


strict lability in these cases 


Of the original 21 states and territories 


adopting the uniform aeronautics act today, 
only six maintain the strict liability imposed 


by Section 5 Some of the states which 


ave abandoned strict liability have made 


test Others 


ti 


negligenc¢ the only 


modified 


have 


Section 5 by making proof of 


land damage by a crashing aircraft a prima 


facie C% ot negligence Still others have 


repealed the and 


section in its entirety 

Connecticut imposed strict liability 
ute (Connecticut Laws 1911, Ch. 86, Sec. 11 
repealed by Connecticut Laws 1925, Ch. 249, 
and Connecticut Laws 1927, Ch. 324) Massa- 
chusetts similarly imposed strict liability (Acts 
and Resolves 1913, Ch. 663, Sec. 6, repealed by 
Acts and Resolves 1919, Ch. 306, Acts and Re- 
solves 1922, Ch. 535, and Acts and Resolves 1925 
Ch. 189, created a rebuttable presumption of 
negligence 

148 Misc. 849, 266 N. Y 
1933) 

‘ Wolff Liability of 
Operators for Ground 
Journal (October 
taining Sec. 5 are 
North 
rennessee 

“Arizona Revised Statutes Annotated, Sec 
20208 (1939): Idaho Code, Sec. 21-205 (1947) 

” Annotated Code of Maryland, Art. la, Sec. 9 
(1939) 


by stat- 


Supp. 469 (Co. Ct 


Aircraft 
Injury 
1957), p. 629 
Delaware 
Dakota 


Owners and 
Insurance Lau 
The states re- 
Minnesota, New 


Jersey South Carolina and 








situation in the 
Today, most 


treat such a same 
they treat all tortious acts.” 
cases of liability from crashes are judged 
only under the and 
negligence pertinent and applicable to the 
and, with the exception of the six 
states which still Section 5 of the 
uniform aeronautics 
longer held to be an ultrahazardous activity 


way 


general law rules of 
case 
enforce 
act, aviation is no 


From this brief discussion it can be seen 


that the operator of a rocket range or 
service in the years to come can expect 
that his activities will be viewed by the 


ultrahazardous and_ that, 
at least until such operations become com- 


courts as being 


monplace, he can expect to be held liable 


for damage caused by an errant rocket 
although he is free of negligence. As 
technology advances and rockets become 


less of a novelty, it is probable that the rule 
will be 
aircraft, liability 
fault 


changed and that, as in the case of 


will be based solely on 


Manufacturer May Be Held 
to Strict Liability 


It is to be observed that liability for such 
mishaps may not be limited to the owner 
rocket, but the manu 
facturer as well may be held to strict lia- 
bility. Such a rule is advocated by Fleming 
James, Jr.“ 
expressed by 


or operator of the 


Taking a view similar to that 
Dean Pound,” James main 
tains that the manufacturer should be held 
to strict liability this 


because, by being 


done, he will be induced to be more astute 
to discover imperfections in his product, 
thus advancing the art and lessening the 


individual and social burden of the losses 


arising from such accidents. As had been 
expressed by Judge Cardozo in MacPhe 
nv. Buick Motor Company,” where a duty 


was tound to exist running from the manu- 


facturer through the user to the person 


injured even when there was no privity of 
tates that “‘all 
doctrine of 
should 


hurt by a 


limitations 
should 


contract, James 


imposed by the privity 


gO Liability extend to anyone 


who is foreseeable use of the 


product.” If strict liability is to be im 


posed on the operator of the rocket, it is 

‘Michigan Compiled Laws, Secs. 4811-4821 
(1929) 

* Parker v. James E. Granger, Inc., 
668, 52 P. 2d 226 (1935), cert. den., 
(1935) 

' Wilson v. Colonial Air Transport, 278 Mass 
420, 180 N. E. 212 (1932) Cf. 83 A. L. R. 329 
(1933) 

The rules controlling the operation and 
management of aircraft are not distinguishable 
from those which relate to the operation of 
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4 Cal, 2d 
298 U. S. 644 


to be anticipated that the manufacturer and 
supplier will be held similarly accountable. 


If the doctrine of absolute liability is not 
applied to rocket damage, the 
basis of liability is negligence. It 
that anyone who iaunches a rocket has a 
duty to use that his act will not 
injure others. If resulting damage can be 


remaining 
is clear 


care 


shown to be a direct result of a failure on 
the launcher’s part to exercise the care 
required of him, he will be held liable. 
The misguided rocket presents few problems 
in the area of negligence, the only difficulty 
being the determination of the standard of 
conduct to be observed. As Professor 
it is erroneous to speak 
All that is re- 
quired of anyone is that he act as a 
man. The standard of 
conduct requires that the care exercised be 
proportionate to the apparent risk. The 
care to be shown in keeping a stallion will 
that required 
However, the standard is the 


Prosser points out,” 
of varying degrees of care. 
rea- 


sonable reasonable 


be greater than in keeping 
a mare 


same in each case. 


Therefore, the operator of a rocket serv- 


ice or range will be required to show that 


degree of care which a reasonable man 


would exercise in similar circumstances. 
That the amount of care required of him 
will be greater than that required of the 


operator of an airline is obvious. Rockets 


present a greater risk of damage 


than airplanes do. 


apparent 


Difficulty of Proof 


One of the great problems presented by 
the prospect ol damage and per 
mjury 
structed o1 operated rocket is the difficulty 


of proof. In the 


property 
sonal caused by a negligently con- 


case Of an alircralt ac- 


cident, it is extremely difficult to obtain 
facts on which to base a claim of negli 
gence. The complexity of the mechanisms 


involved, the impossibility in many cases ot 
obtaining the reports of investigatory bodies, 


and the inadequacies of state and federal 


discovery techniques will all militate against 
the plaintiff claiming negligent damage by 
rockets. When the defendant is the federal 


vehicles, perhaps more closely to motor vehicles 
on hand."’ 

‘General Products—Should Manufacturers 
Be Liable Without Negligence?’’ 24 Tennessee 
Law Review 923 (1957). 

> Work cited at footnote 20 

*217 N. Y. 382, 111 N. E. 1050 (N. Y., 1916) 

* James, work cited at footnote 34. 

* Prosser, work cited at footnote 6, at p. 147. 

' Meredith v. Reed, 26 Ind. 334 (1890). 
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government, as will probably be the case in 


the next few vears, these difficulties will 


be come much more severe, 


When a United States rocket lands on 
someone’s property, the military can be ex- 
pected to block off the area immediately, 
to set up the 
and 


strictest security measures 
willing to make avail- 
able to the complaining party a report on 
the accident. 
will find it experts to 
testify on matters relating to military opera- 
tions Che Reynolds v. U. S. is 
much in point here. In this case, a military 


to be less than 


Moreover, the private citizen 
impossible to get 


case ol 


testing 


plane secret equipment crashed, 
killing three civilian engineers who were 
aboard. In a suit by their next of kin, the 


of the Air Force and the Attor- 
ney General filed a formal claim of privi- 
refusing to 


secretary 


lege, introduce any of the 


reports or transcribed testimony pertaining 


to the accident on the basis that security 
procedures required such action The dis- 
trict court requested all such records in 
order to determine whether or not their use 


would When 
held that 


government to furnish 


jeopardize security matters. 
the Air Force refused, the court 
the reluctance of the 
any evidence on the question of freedom 
irom negligence 

involved and 


plaintiff were valid." 


stablished that negligence 


was that the claims of one 


Res Ipsa Loquitur 


When it is impossible to obtain evidence 
h 


which is in the possession of the defendant 


concerning an instrumentality 


which is in 
his control, the doctrine of res tpsa loquitur 


may provide a_ solution his doctrine 


states in essence that when damage has 


been caused by 
} 


some object and it can be 
wn that the defendant had 
control over the object and that the occur 


exclusive 


rence was such as would not normally 


occur if the responsible person had used 


proper care, it is permissible for the jury 
to infer negligence.” It is basically a “but 
for” rule. If the damage could not have 
occurred but for the negligence of the de 


fendant, the jury is permitted to weigh that 
” 3 Avi 
‘t See 

37(b) (2) 
“ Prosser, work cited at footnote 6, at p. 212 


18,135, 345 U. S. 1 (1953) 


Federal Rules of Civil Procedure, 


“3 Avi. 17,462, 1950 U. S. Av. R. 432 
4“ Haasman v. Pacific Alaska Air Express, 
2 Avi. 18,061, 100 F. Supp. 1 (DC Alas., 1951) 


6 D’Anna v. U. 8., 3 Avi 
335 (CA-4, 1950) In that case a state statute 
made the owner of the aircraft prima facie 
liable for any damage done. The court applied 


17,171, 181 F. 2d 
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possibility along with the other facts in 
the case. 
The courts have not been uniform in 


determining when res tpsa 
applied in the airplane accidents. 
In the case of McDonald Aviation Company 
v. Oueen Charlotte Air, Ltd.“ the court said 


that “the doctrine of res ipsa loquitur may 


loquitur can be 


case of 


apply to airplane accidents just as it does 
to other negligence cases.” Ina case where 
passengers boarded a plane and disappeared, 
the court held that the 
reasoning that planes do 


appear in the 


doctrine applied, 
not normally dis- 
negligence.” In 
another a federal court stated that res 
ipsa could apply to establish an 
inference of negligence where an auxiliary 
fuel tank fell from a diving Navy 
and crashed on private property.* 


absence of 
Case 


loquitur 


plane 


Williams et al. v. U. S.,“ a 
involving an Air Force B-47 that 
exploded in the air and showered flaming 
gasoline on private property, the United 
States Court of Appeals for the Fifth Cir- 
cuit held that the doctrine could not apply. 
The court felt that ipsa loquitur 
was applicable to cases involving conven- 
tional aircraft, it could not be applied to jet 
aircraft 


However, in 


case 


while res 


court did not have 
hold that jet air- 
craft may not normally explode in the ab- 


because the 
sufficient knowledge to 


sence of negligence If the courts are not 
willing to hold that the doctrine applies in 
cases where jets explode, there is even less 
likelihood that would apply in 
cases of similar accidents involving rockets 


The rule of res 


the doctrine 
ipsa loquitur is a rule of 
While it may be inap- 
time tor 


human experience. 


plicable at one sufficient reason, 
become applicable later when ex- 


perience in the 


it may 


and 
well established that it is not necessary to 


area is so uniform 


prove specific acts of negligence.” 


In connection with the Williams case, the 


language ot a court in an earlic r Case¢ Is 


enlightening. The court in Parcell v. U. S.” 
said that the reasons for not applying res 
tpsa loquitur must be substantial 

“Mere 


overcome the 


possibilities insufficient to 


supplied by the 


[are] 


inference 


that statute to the federal government which 
indicates that, under the Federal Tort Claims 
Act, state law may greatly affect the liability of 
the government for damages caused by errant 
missiles 

“4 Avi. 17,537-7, 218 F. 2d 473 (CA-5, 1955) 

“See note, ‘‘Torts—Res Ipsa Loquitur—Mid- 
Air Explosion of Aircraft,’’ 33 North Carolina 
Law Review 670 (1950). 

**3 Avi. 17,943, 104 F. Supp 


1952) 


110 (DC W. Va., 
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doctrine of res ipsa loquitur rhe concept 
of such a doctrine would be of little value 
to a plaintiff if detendant could defeat his 
case by 
that the 


this way or that.” 


introducing evidence to the effect 


accident might have happened in 


It can be seen that in the Wiliams case 
the court 
ot the 
not apply 
in finding that jet explosions are not events 


may have usurped the function 
that 


Che court was within its rights 


jury in holding the rule could 


which usually do not occur in the absence 


of negligence In 


flight 
aircratt 


view of the millions of 
hours which have been logged by jet 
over, this 
While the 


contested on appeal, if the 


finding 


court’s deci 


the world may 


appear unrealistic 
sion cannot be 
was erroneously withheld 
from the latter 
should have been allowed to consider The 


loquitur 


court wrong, it 


jury an issue which the 





court may thus have treated res ipsa 
as if it were a presumption, the application 
of which is a question of law to be dete 
Under the majority 


mined by the judge 


and best view, it is not a presumption at 
all. The facts which give rise to a res 
ipsa loquitur situation are to be found by 
the jury as all other facts are found Phe 


effect of the doctrine is not substantive; it 
does not determine the 


liability of the 


liability or lack of 


defendant. Res ipsa loquitur 


is a procedural device which allows. the 


question of negligence to go to the jury 
which indicate 


Whether or not 


Irom a 


when tacts are introduced 


that the doctrine applies 
inferred 


negligence can be given 


set of facts is clearly a question for the 
jury. Thus, in the Parcel! case,” when two 
jet aircraft disappeared into a cloud bank 
only to fall to earth moments later, the 
jury Was properly allowed to determin 
whether negligence could be inferred from 
these facts Similarly, in the I/ ans 
case the jury should have been allowed 
to determine whether an inference of negli 
gence could be drawn from those facts 

It may be that, in the event of rocket 


damage, the IUi/hams case would be fol 


lowed, with the courts holding that mishaps 


in the guidance of rockets are of such an 


uncertain causation that there could be no 


reasonable inference of negligence drawn 


trom the tacts that the vehicle was in the 


” Prosser, work cited at footnote 6, at pp 
211-214 

” See also McCormack, Evidence (1954), p. 643 
where a similar result is reached, although the 
term permissive presumption’’ is applied to 
res ipsa loquitur. 

" Note cited at footnote 47 


* Cited at footnote 46 
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been—of the de 
injuring the 


should have 
that it 
plaintiff. It has been seen in the discussion 
of the doctrine of absolute liability that, 


control—or 


fendant and crashed, 


while legal principles do not change, their 
application does with circumstances. 
While at one time an activity may be so 
uncertain and obscure that the doctrine of 
res ipsa loquitur cannot apply, it being just 
that a other than 
negligence was present, at another time the 


Vary 


as pre »bable causation 


negligence can become so 
that the doctrine will be 


Thus, some courts now 


probability of 
strong applied 
have accepted the 


argument that the hazards of flying are so 


reduced that planes do not crash unless 
there is negligence This will) probably 
occur in the case of rocket damage. In 
passing, it should be noted that if rocket 


flights are so uncertain and prone to acci 
dents than the 
gence of the manufacturer, owner or operator, 


with causation other negli- 
they should be treated as an ultrahazardous 
liability 


in such flights 


absolute being im 


safety 


activity with 
posed As the 


increases and as they become less an ultra 


factor 


hazardous activity, the doctrine of. strict 


liability should cease to apply and its place 
should be 


taken by the procedural doctrine 


ot res ipsa loquitu 
Betore passing from our consideration of 


this doctrine, mention should be made 


l 


of the possibility that if atomic reactors 


are to be used in propelling rockets, as is 


now being considered, the doctrine of res 
ipsa loquitur will be applied to radiation 
contamination at the 


would have 


damage caused by 


site of the accident Here we 


of damage the cause of which would 
difficult to 


all probability, be in 


a Cast 


be extremely prove, since radia 


would, in 


cluded in th« 


tron tests 
which the 
All of the 


problems connected with the application of 


accident reports to 


plaintiff would be denied access 


res ipsa logquitur in the case of damage 


caused by the vehicle’s impact will also be 


present in determining the doctrine’s apphi 


cation to radiation injury 


Defendant's Immunity from Suit 


Even if we are certain as to the basis 


O1 liability lor rocket damage and can 


prove facts suflicient to entitle us to a 


17,609, 190 F. 2d 
note, 6 Western 


Kesinger v. U. S., 3 Avi 
529 (CA-10, 1950) See also 
Reserve Law Review 420 (1955) 

" Hutton, ‘‘Evidentiary Problems in Proving 
Radiation Injury 46 Georgetown Law Journal 
52 (1957): Becker and Huard, ‘‘Tort Liability 
and the Atomic Energy Industry,’’ 44 George- 
town Law Journal 58 (1955) 


IL J — July, 1959 











judgment, we may still not be able to re 


cover damages, since the defendant is im- 


mune from suit mean that 
committed a tort, 


but that against him the tort is not action 


This does not 
the defendant has not 


able.” There are a few well-settled cases 
in which a private individual has been 
held to have such immunity—infants in 
certain situations, insane persons, and also 


charitable organizations. Presuming that a 


private operator of a rocket site or system 
will not be numbered among any of these 
classes, his actions will not be immune 
unless a statute makes him so. It may well 
be that society will place such a_ high 


value on these operations that to encourage 
the development of this art a certain degree 
of immunity may be extended to those who 
would enter the field. Obviously, a statute 
immunity in the where the 

effect in 
state, perhaps thousands of miles 
Such 


have 


granting state 


rocket is launched will have no 
another 
thunders to earth 
immunity, if it is to be 
to be 


be provided by international treaty 


away, in which it 
effective, will 
granted by the federal government or 
The con 
stitutional questions presented by such stat 
mportant and fascinating, 


but space does not permit tl 


\s has 


the first tort cases ct 


ute Or treaty al 
1leir discussion here 


] 


been indicated, in all probability 


ncerning rocket dam 
age will find the tederal government as the 
defendant. Here the problem of immunity 
much more Traditionally, 


the sovereign has been held to be 


will be complex 
immune 
from suit under the ancient and imperious 
maxim res non potest peccare “—the king can 
do no wrong. Under this rule, tl 


United States was 


e Govern 
able to avoid 


liability for its tortious acts for more than 


ment of the 


150 years in cases in which it did not con 
Were this 


chapter would be ren 


sent to be sued still the law, 


the burden of this 


dered academic. However, this is no longer 


the law. In certain cases and circumstances 
the federal government by statute has given 
its consent to be sued for torts. In 1946, 
Cor S assed and tl President signed 
law the Federal fort Claims \ct 


cited at 


Prosser 


770-774 


work footnote 6, at pp 





2 Rolle 304. 81 Eng. Rep. 815 (K. B. 1676) 

Osborn v. U. S8., 22 U. S. (9 Wheat.) 738 
(1824) 

* 28 USC Sec. 2674 (1950) 

‘See note 5 Kentucky Law Journal 518 
(1957) 9 Stanford Law Revieu 433 (1957) 


57 Dickinson Lau 
93 F. Supp. 866 (DC Iowa 
' Cited at footnote 48 
28 USC Sec. 1346(a) (1950) 
rhe district courts 

sive jurisdiction of civil 


Review 188 (1953) 
1950) 


shall have exclu- 
actions on claims 
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The act reads: 
“The United States shall be lable, re- 


specting the provisions of this title relating 


to tort claims, in the same manner and to 
extent as a private individual 
under like circumstances, but shall not be 
liable for interest judgment or for 


punitive damages 


the same 


prior to 


It would appear that this section is clear 
and unambiguous and that the problem of 
governmental tort liability is solved. This is 
far from true. The history of strict liability 
under the Federal Tort Claims Act will 
illustrate this fact.” 


Strict Liability Under Act 


The first of this line of cases was Boyce 
eo Ss statute 
strict liability for damages caused by blast- 
he court 


There a state imposed 
ing and other uses of explosives 
held that the strict lability arising from the 
statute applied to the 
under the tort 
tivity was exempt 


clause of 28 


federal government 


claims act unless the ac- 
under the discretionary 
USCA Section 2680(a). The 
llext step was made in the case of Parcell 2 
U.S." There the court held that the phrase 
wrongful act or omission,” as 
Section 1346(a) of the act,” 


Ziving rise to 


“rhe gligen Ol 
used in 
broad 


was 
enough to cover acts 
indicated 


strict liability. The court 


‘To say that a tort giving rise to absolute 
liability is not a ‘wrongful act’ would be a 
language 
patible with that liberal interpretation of the 
: which the 
land has admonished us 


technical refinement of incom- 


sovereigns Waiver OT immunity 
highest court in the 
to employ 


Another 


that claims for 


held 
property per- 
sonal injuries sustained when a military air- 
kinds 


which 


court, in l S. wv. Gaidys,™ 


damage and 


crashed were within the and 
claims for tort wrongs 


should be 
Fede ral 


Classes oO! 


Congress intended judicially de 


ermined under the Tort 


ct 


Claims 


} 
orderly 


judicial doc 
1953 


deve lopme nt 


as startlingly interrupted in 
against the United States for money damages 
for injury or loss of property or personal 
injury or death caused by the negligent or 
wrongful act or omission if a private 
person would be liable to the claimant in accord- 
ance with the law of the place where the act or 
omission occurred 
Ce i S 4 Aetna Casualty and Surety 
Company, 17 Negligence Cases 571, 338 U. S. 366 
(1949): U. S. v. Yellow Cab Company, 33 Auto- 
mobile Cases 1122, 340 U. S. 543 (1951) 


‘3 Avi. 17,831, 194 F. 2d 762 (CA-10, 1952) 
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led the 


This case, which grew 


when the Supreme deci 
ot Dalehite v. U. S.” 
out of the Texas City explosions, involved 
some 300 the government, 
totalling in excess of $200 million. It can be 
seen that the Court was anxious to hold the 


liable 


clause of 


Court case 


claims against 


The case turned on 
28 USCA Sec- 
tion 2680(a); however, there was dictum to 


government not 


the discretionary 


the effect that Congress had not intended to 
make the United States liable under the 
Federal Tort Claims Act for torts giving 
rise to strict liability. While it may be 
that the Dalehite case confirmed the adage 
that “hard cases make bad law,” the 

Was a turning point in the history of strict 
liability under the Federal Tort Claims Act. 


said 


case 


lwo years later, the dictum in the Dalehite 
case was used as the basis of a decision in a 
case where a child was injured by a military 
The case Was 
,™ the Court, citing the Dale- 
decision, refused to apply the doctrine 
of strict liability under the 


fuse found near an army base 
Porter v. U.S 
hte 


act. 


At this point, the courts began to recon 
tl Federal 
Act in the area of strict liability, 
as exemplified by the conflicting decisions 
in the Parcell, Dalehite and Porter cases. At 
the time the Fourth Circuit was deciding the 
Porter case, the Eighth Circuit decided the 
Dahistrom v. U. S® In doing so, the 
disregarded the dictum of the Dalehite 
and applied the doctrine of the Parcell 
case that the United States could be strictly 
liable under the Federal Tort Claims Act, 
thus reversing the district court, which had 
followed Dalehite” The final 
chain actually was decided two years before 


the P 


sider the problem presented by the 


Tort Claims 


case of 
court 


case 


case mm the 


wter case. In the case of Praylou 72 
U. S™ the United States Court of Appeals 
for the Fourth Circuit held that where a 
state, under Section 5 of the Uniform Aero- 
nautics Act imposes strict liability for 
ground damage, the United States is liable 
under the Federal Port Claims Act; the 
court maintained that to hold otherwise 
would negate the effective meaning of 28 
USCA Section 1346(a), which states that 


the United States can be sued in the district 
where the 
person, 


courts “under circumstances 
United States, if a private 
be liable to the 
the law of the 


would 
claimant in accordance with 


place where the act or omis 


>1 Negligence Cases 2d 1080 


(1953) 


346 


*5 Negligence Cases 2d 613, 228 F. 2d 389 
(CA-4, 1955). 
5 Negligence Cases 2d 769, 228 F. 2d 819 


(CA-8, 1955) 
*5 Negligence Cases 2d 247 
(DC Minn., 1955) 


129 F. Supp. 772 
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sion occurred.” In spite of this conflict with 
its dictum in the Dalehite case, the Suprem«e 


Court, in 1954, denied a writ of certiorari.” 


Present Situation 


Therefore, the situation as it stands today 
is that the Supreme Court has yet to meet 
the issue head on. There is the dictum of 
1953 the denial of certiorari in 1954, 
Neither can be said to be a precedent, and it 
is difficult to say which of the two the Court 
will follow when the question is again pre- 
sented. At the level of the courts of appeal, 
the conflicting opinions of the Porter and 
Dahlstrom cases, which were decided at the 


and 


same time, give little indication of the course 
the courts will take in the future. It is the 
author’s that the reasoning of the 
Parcell and Dahlstrom cases is superior to 
that of the Dalehite dictum and the Porter 
case, for it seems strange that Congress, in 
making a broad waiver of immunity, would 
have intended to maintain immunity in the 


Case 


view 


of acts causing absolute liability. If 
the then “negligent” and 
“wrongful act,” as used in 28 USCA Section 
1346(a), mean the same thing. Such a view 
would be contrary to the tenets of statutory 
interpretation 


such is case, 


Another difficulty attending any attempt 
to predict federal liability for damage caused 
by a misguided rocket is the fact that the 
Federal Tort Claims Act 
tion in the case of discretionary acts. 
28, USCA Section 2680(a) reads: 


creates an excep- 


Title 


“§ 2680 Exceptions 


‘The provisions of this Chapter and sec- 
tion 1346(b) of this title shall not apply to 


“a. Any claim based upon an act or omis 

the 
the 
regulation, whether or 


sion of an employee ot Government, 


exercising due care, in execution of a 


statute or not such 
statute or regulation be valid, or based upon 
the the failure 
to exercise or perform a discretionary func- 


tion or duty 


exercise or performance or 
on the part of a federal agency 
or an employee of the Government, whether 
or not the discretion involved be abused.’ 


The hearings on the federal tort claims 
bill clearly indicated the limited scope 
which Congress intended this exception to 


have. It was stated 


*® 4 Avi. 17,191, 208 F. 2d 291 (CA-4, 1953). 
* Uniform Aecronautics Act, Sec. 5 
1 347 U. S. 934 (1954) 


*Hearings on H. R. 5373 and H. R. 6463 
before the committee on the judiciary (79th 
Cong., 2d Sess., 1946) 
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“This is a highly important exception, de 
signed to preclude application of the 
\ct to a claim based upon an alleged abuse 
of discretionary authority by a regulatory 
or licensing agency—for example, the Fed- 
or Others. It 


eral Trade Commission 


is neither desirable nor intended that 
the propriety of a discretionary administra- 
tive act should be tested thru the medium 


ot a damage suit for tort.” 


In view of the clarity of the language 
used in the statute this statement in 
the committee report, it seems strange that 
the courts have had such difficulty in finding 


and 


decisions for under 


the FTCA.” In too 


between discretionary and nondiscretionary 


sensible cases arising 


many cases, the line 
actions has been drawn far from the point 
ot high-level policy decision implied by the 
have held the 
iollowing to be discretionary acts excepted 
from the Port Claims Act 
ing herbicide,’ uprooting a dead tree” 
failure to rebuild a 
the Dalehite the Supreme Court held 
the handling of 
act. It 


conimittee report. Courts 


Federal spray- 
and 
navigational aid.” In 
case, 
fertilizer to be a discre- 


tlonary went so tar as to state: 


“Discretionary function or duty ... in- 
than the 


activities. It also 


cludes more Initiation of programs 


and includes determina- 


tions by executives or administrators in es 


tablishing plans, specifications or schedules 


Where there is 


judgment and decision there 


of operation. room for policy 


is discretion.” 


admonition 


act,” this 


In view of the Court’s earliet 


+ 


o use a broad construction of the 


narrow language is surprising indeed 


Obviously, if the discretionary clause is to 


be so narrowly construed there could never 
See Dalehite v. U. S., cited at footnote 65 
U. S., 181 F. 2d 816 (CA-8, 1950) 
' Harris 1 U. S., 1 Negligence Cases 2d 420, 
106 F. Supp. 298 (DC Okla., 1951) 
Toledo v, I S., 19 Negligence Cases 510, 
95 F. Supp. 838 (DC P. R., 1951) 
Kline 1 l S., 3 Negligence Cases 2d 74, 
113 F. Supp. 298 (DC Tex 
Cited at footnote 65 
‘In U. 8S. v. Yellow Cab Company, cited at 
footnote 63, the Court stated 
Recognizing such a clearly defined breadth 
of purpose of the bill as a whole and the general 
trend toward increasing the scope of waiver by 
the United States of its sovereign immunity 
from suit, it is inconsistent to whittle it down 
by refinements.’ 
See also Larson v 


Coates 1 


1953) 


Domestic and Foreign Com- 

Corporation, 337 U. S. 682 (1949), and 
Aetna Casualty and Surety Company, 

cited at footnote 63 
*Gelhorn and Lauer 


merce 


i S. 1 


‘‘Federal Liability for 
Personal and Property Damage 29 New York 
Law Review 1325-1326 (1954). 

Seafood Company v. U. 8., 
(CA-4, 1951) (negligence in mark- 


University 
“Oo See 


193 F 


Somerset 
2d 631 
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be any damage done by an 


Such construction is 


recovery for 
errant space vehicle. 
not reasonable; it turns the act into nothing 
more than a “federal motor vehicle accident 
law.” Some courts have long recognized 
that even if the inception of a project is 
discretionary, it does not mean that every 
subsequent step taken in furtherance of the 
While an act 
may be discretionary at the outset, it must 
be performed with due care and not negli- 
gently.” 


project is also discretionary 


If there is negligence, there can 
“In the light of these decisions 


be recovery 
the true meaning of the discretionary clause 
of the Tort Claims Act 


clear.” 


Federal becomes 


Fortunately, as a result of a recent Su- 
preme Court decision the discretionary clause 
is now being properly interpreted. In the 
case of Rayonier, Inc. v. U. S.™ a claim for 
losses resulting from the negligence of gov- 


ernment employees in allowing a forest fire 


to be started on government land and in 
failing to act with due care in putting out 
the fire was sustained. The district court 


had dismissed, on the basis of the Dalehite 
decision.™ The court of appeals affirmed.” 
However, the Supreme Court, with two dis- 
senting, reversed the lower courts, stating in 
clear terms that “an injured party cannot be 
under the Act by 


distinction, imported 


rights 


de prived of his 


resort to an alleged 


from the laws of municipal corporations, 
between the Government’s negligence when 
it acts in a ‘proprietary’ capacity and its 


negligence when it acts in a ‘uniquely gov- 


ernmental’ capacity.” ™ 


he court also pointed out that while the 


heavy claims resulting from such a decision 
Bevilacqua v. U. S 
1954) (failure of lockman to set 
night); Pennsylvania Railroad 
Company v. U. 8., 124 F. Supp. 52 (DC N. J 
1954) (negligence of Coast Guard noncommis- 
sioned officer in supervising ammunition) 

st Worley v. U. 8., 119 F. Supp. 719 
Ore., 1952) 

“Old King Coal Company v. U. S., 88 F 
Supp. 124 (DC Ia., 1949), is the type of case 
where it was intended, under the Federal Tort 
Claims Act, that the government retain its 
immunity. In that the Secretary of the 
Interior took over operation of the company’s 
coal mine and then decided not to operate the 
mine As this was truly a discretionary func- 
tion, there was no recovery See also Schmidt 
v. U. 8., 198 F. 2d 32 (CA-7, 1952) 

6 Negligence Cases 2d 747, 352 U. S. 315 
(1957) 

“ Cited at footnote 65 

%5 Negligence Cases 2d 173, 225 F. 2d 642 
(CA-9, 1955) 

“ Case cited at footnote 83, at p. 319 


ing a wreck) 
493 (DC Pa., 
out lantern at 


, 122 F. Supp 


(DC 


case 
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could 
Chere 


might bankrupt 
scarcely bankrupt the United States 


may be 


a municipality, they 


fore, a municipality exempt from 
liability under common law doctrines, while 
the United would not 
Port Claims Act.” 


is now reasonable to expect that the person 


states be under the 


Federal Accordingly, it 


injured by an errant rocket will not be 


denied the chance of attempting to prove 


the government guilty of negligence 


Another point which has caused confuston 


under the act 1s the language ot Section 
2674 There it is said that the 
shall be hable ‘to the 
private individual under like 
(Italics supplied.) ™ rhe 


frequently advanced by the government that 


government 
Same extent as a 
circumstances.” 
argument Was 


if the activity was not one which a private 


citizen conducted or could conduct, there 
and hence, no 
case of Indian Towing 
Company v. U. S.” the Court pointed out 
that the Federal Tort Claims Act 


be construed to mean that the United States 


were no “like circumstances” 
liability.” In the 


cannot 


had consented to be sued only when it 1s 
engaged in a type of activity that private 
persons perform and, further, that “like 


mean the same 
What is meant is that the 
test to be applied is whether a private citi- 
zen would be liable tf he were conducting the 
activities involved. Four of the Court dis- 


sented, however, on the grounds that private 


circumstances” does not 


circumstances 


persons do not perform the act upon which 
liability was based (maintenance of a light- 
house).”" It would then appear that rocket 
launching and operation will be viewed as 
an activity for which the government could 


incur liability. 


Law Applicable 
to Lost Property 


Several complex problems arise in con- 
nection with 


rockets or 


errant 
Does the finder 
claim to it? Is 


attempts to recover 
crashed satellites 
ot such property have any 
he entitled to a 
Can he 


Won Tor 


reward for its recovery? 


retain it until he receives compensa- 
has inflicted? May 
} 


the government enter upon his land to look 
for it? 


the damage it 


352 U. S. 320 

* 28 USC Sec. 2674 (1950) 

“See National Manufacturing Company 1 
U. 8., 3 Negligence Cases 2d 223, 210 F. 2d 263 
(CA-8, 1954) 

"Indian Towing Company v. U. 8S 
gence Cases 2d 677, 350 U. S. 61 

" The majority view in the Indian 
Company case was affirmed in the 
case, cited at footnote 83 


446 





3 Negli- 


Towing 
Rayonier 


\ briet 


plicable to lost property 


review of the general law ap 


should be helpful 


t 


in obtaining an understanding of some of 


these problems. In general, “lost” property 


may be defined as property as to which the 


| 


owner has involuntarily parted with posses 


sion and the location of which is unknown 


to him. “Abandoned” property, on the other 
as to which the owner has 


Aban- 


occurs when the owner, with the 


hand, is property 


j 


parted with possession voluntarily 


donment 
specific intent of desertion and relinquish- 


ment, casts away or leaves behind his 


property If the owner of lost property 


gives up all efforts to recover it, a case of 
“constructive 


abandonment” has arisen. 


Thus it is that 


evident abandonment is a 


question ot intent 


These distinctions in the various types of 
‘sout" are important because they 


extent the rights of 


property 


determine to a large 


the finders Abandoned property is gen- 
erally regarded as belonging to the first 
nuder, The discoverer of lost property on 


the other hand, though it be discovered on 
his own land, has no rights of ownership in 
tne lost 
li the 


of discovering the owner but appropriates 


article as against the true owner. 
finder knows or has reasonable means 
the goods to his own use, he is guilty of 
larceny. 


\pplying the above general legal prin 
ciples to the case of errant missiles, it can 
be seen that such missiles must be consid- 
“ost” property of the United 


Staies inasmuch as there is an involuntary 


ered legally 


separation ot 
true 


owner and property. It is 
that by releasing the rocket the govern- 
voluntarily parted with it in a very 
Such a 


ment 


liberal sense separation process, 


however, may be regarded as having been 
effected only to enable the missile to arrive 
at its 


planned destination and not as a 


on an unchartered course in such 
the missile from the 
The rocket 


“release” 
a manner as to remove 
classification of “lost” property 
“abandoned, 
lacking.’ 
planning 
which go into the launching of a rocket, and 


regarded as legally 
intent to abandon is 
The elaborate 


cannot be 
since the 


preparations and 


the intricate technological instruments used 


to guide it, negate any implication § that 

* See Brown, Personal Property (1936), Secs 
6-7, 13: 1 C. J. S. (1936), “‘Abandonment,’’ Sec. 
2(b)(7) 

In the case of earth satellites, there is no 
predictable destination: on the contrary, it is 
not expected that any portion of the satellite 
will be recovered Even so, the intent is cer- 
tainly not to abandon the satellite if it can 
possibly be recovered 
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might be intended. Clearly, 


untoreseen circumstances or accident, rather 


abondonment 
intent, determines the errant rocket’s 
Notification in the 
statement on the vehicle to the 
effect that it is the property of the United 
States Government and instructions for re- 
porting to the further 
itugment the that 
The 


assertion 


at 
Lian 


erroneous destination 


torn Ota 


proper authorities 


claim of the government 


retention of ownership is intended 


strongest argument against any 


by a finder of such property that he acquires 


anv rights thereto is the fact that Congress 


| heally provided various means by 


as spce 


which government property can be aban 


doned while missiles and similar devices 


“abandoned” in the physical sense, 


lilay be 


there can be no abandonment which trans 
fers title to another person unless the stat 
utory methods of abandonment are complied 


with.” 


Under applicable law, then, the finder of 


a lost rocket or similar device acquires no 


rights in it. Consequently, an appropriation 
to his own use would constitute larceny 
One who converts government property to 


his own use may be subjected to a fine of 
$10,000 and/or imprisonment for ten years.” 
Incidentally, it should be pointed out that 
though approach such an 


reluctance to awe- 


guided rocket 
from harmful tam 


rocket of the 


some-appearing 
might not deter a finde 
notification on the 


weapon as a 


pering, 


existence of such laws might accomplish 
this result. 
Granting, then, that the United States 


does not lose title to an errant vehicle by 


virtue of an unforeseen landing on nongov 


ernment pronerty.”’ we must now consider 


4 See as examples 16 Stat. 380 (1870): 40 USC 





Sec 63 Stat. 397 (1949): 41 USC 
Sec 65 Stat. 709 (1951): 34 USC Sec 
492 (195: 





Of course, if the object alights in another 
country, the laws of that nation will decide 
whether or not there has been an abandonment 
such as might transfer title An interesting 
situation arises when a pilot bails out of an 
airplane Obviously the resulting situation 
would appear to be an abandonment, for the 
pilot has the specific intent to desert the prop- 
erty As an agent of the government, his acts 
are the acts of the government, and it may then 
be reasoned that the owner of the property 
(namely, the government) had the intent to 
abandon it However, there was no intent to 
relinquish the title to the aircraft, but merely 
temporarily to desert the plane in the face of 
obvious danger. No opinion has ever held that 
a plane whose pilot has bailed out becomes 
abandoned. The drastic results of such a hold- 
ing are obvious. 

®* 62 Stat. 764 (1948), 18 USC Sec. 1361 (1952) 
In addition, existing laws make it a crime for 
an unauthorized person to photograph or sketch 
certain government equipment The definitions 
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the method by which the government could 


recover its property. 


How Government 
Could Recover Its Property 
May 


private land in question 
made to the 
the action of frictional forces of the atmos- 


government agents enter upon the 
1 must resort be 


courts? Asa consequence oO! 


phere, it should be remembered, it is prob 
able that portions of crashed rockets which 
land on the soil will be fused metallic lumps, 
many instances 


scarcely distinguishable in 


from meteorites. Consequently, where the 
that a 
and that it 
government enter 


object and assure that 


meteorite has 
belongs to 


landowner asserts 
landed on his soil 
him,” may the upon his 
land to examine the 
it is in fact a meteorite and not a particle 
of a rocket? 

While the laws on the right of the owners 
of a lost rocket to enter upon the property 
of another to effect its 
clear, the adopted in the majority of 
court decisions and the Restatement of Torts 
is to the effect that while the 
gally constitutes a trespass, it is privileged 


if carried out in a 


recovery are not 


view 
entrance le- 
reasonable 


manner, at 


least in cases where an article is present 


through no fault of the owner.” The same 
rule is generally applied where the property 
“lost,” ; 


knows its location 


on another’s land is not because of 
that 
For example, 
able to track a vehicle and know its 
entry 


the fact the owner 


where the government has 
been 
lecation, it could be recovered by 
land under the 


long as the landing thereon was not previ- 


onto the general law so 


ously planned.” 


under this statute are sufficiently broad to in- 
clude gnided missiles and similer devices (62 
Stat. 737 (1948), 18 USC Sec. 795 (1952), and 
Executive Order 10104, 15 Federal Register 597 
(1950)) 


A landing on state-owned property would 
not alter the results either, with the possible 
exception that the additional problem might 


state or the individual 
offered reward 


arise of whether the 
finder was entitled to any 





* An aerolite embedded in the soil belongs 
to the property owner and not to the finder 
(Goddard v. Winchell, 86 Iowa 71, 52 N. W. 1124 
(1892) ) see also Oregon Iron Company v 


Hughes, 47 Ore. 313, 81 P. 572 (1905) (meteorite 
landing on a person's property belongs to him) 
"In cases where the object is on another's 
soil because of the owner's negligence, we would 
have to search for other grounds to excuse the 
trespass See discussion of this below 
While demand of the landowner for return 
of the article is sometimes said to be required 
prior to entry. this is not essential if the cir- 
cumstances would make such a demand unrea- 
sonable (Prosser, work cited at footnote 6, at 
pp. 143-150) 
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should 
pensate the landowner for any damage done 


Naturally, the government com- 
by the object, as well as for any damage 
caused by the recovery of it.” Such com- 
pensation probably could be made under 
the Federal Tort Claims Act or, in some 
instances, under the Military Claims Act.™ 
Thus far, we have painted a relatively simple 
picture. deal with some of the 
more complex involved. 


Let us now 
factors 
In order to prepare adequate defense 
measures against vehicles launched by un- 


friendly foreign nations and in order to 
protect life and property, it would seem 
desirable for Congress to institute meas- 


ures designed to insure knowledge, exami- 


nation and recovery of all such objects. 
Besides the need to render these objects 
harmless as expediently as possible, it is 
that the United States be in a 
to examine such objects for the 
purpose of obtaining knowledge of any tech- 


nological developments incorporated in them 


essential 
position 


Further, if rockets from a friendly foreign 
nation accidentally land on United States 
soil, the demands of sound foreign policy 


dictate a necessity for immediate acquisition 
by the government for appropriate disposition 


Proposed Law 


The author recently discussed with mem- 


bers of Congress a measure which would 
overcome many of the problems in this 
connection. The proposed law would pro 


hibit the 
or receipt ol! 


unauthorized possession, acquisition 
similar 
required in the 
interests of the United States as prescribed 
In addition, the 
duty upon any 
information as to the existence or 


errant rocket or 


as might be 


any 
device except 
in equitable regulations.” 
bill would place a person 
having 
whereabouts of such a device to report the 
same to the Department of Defense or to 
military or naval establishment. Au- 
thority would be provided to offer appropri- 
ate rewards for such information. Moreover, 
the proposed bill would permit the recovery 


any 


and disposition of missiles, rockets, earth 
satellites, and meteorites by such persons 
and in such manner as the Secretary of 


While in early times the law recognized 
the landowner’s right to retain the article until 
compensation for damage was made, this power 


of restraint is now virtually nonexistent 

257 Stat. 372 (1943), as amended, 31 USC 
Secs. 223(b) and following (1952). This act 
authorizes the secretaries of the various serv- 


ices to consider and settle claims, not in excess 
of $1,000, arising from damage caused by non- 
combatant military activities 

3 Precedent for making unlawful the un- 


private 


authorized possession or acquisition by 
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Defense might prescribe by regulation. Au- 
thorized would be permitted to 
enter upon public or private land where 
any vehicles are located in order to effect 
recovery or possession of such devices, The 
United States would hold the landowner 
harmless from any claim based upon his 
compliance with the provisions of the law 
and would, in addition, entitle the land- 
owner to compensation for damage 
done to his property. 


persons 


any 


The authorization to enter upon private 
property is not unique in Congressional 
legislation. The Atomic Energy Act of 1946 
granted the Atoinic Commission 
permission to enter upon private property 
with or without the 
purposes of investigation 


Energy 
owner's consent for 
and 
in connection with the discovery of source 
materials. This justified 
on the “common 
defense and security’ and the protection 
of public health and safety.” Further, an 
act of September 30, 1950," as amended, 
provided that in any major disaster federal 
agencies are authorized, when directed by 
the to provide 
perform on public or private lands protec- 
tive and other activities essential for the 
preservation of life and property. The power 
necessary in this connection stems from the 


inspections 
legislation was 


assurance of the 
» 5 


basis ot 


President, assistance and 


very essence of sovereignty and government 


—a nation’s right to maintain its existence 
and to carry on its governmental functions. 
would 
duty similar to that found in existing state 


and municipal statutes requiring finders of 


legislation impose a 


The proposed 


lost property to notify, or turn the property 
over to, the police officials for return to the 
legal owner. The authority to offer rewards 
for information on subject devices would be 
with the 
expressed in the Atomic Weapons Reward 
Act of 1955, which authorized payments up 
to $500,000 for information concerning atomic 


in ke eping Congressional feeling 





weapons unlawfully possessed or introduced 
into the United States. 

United States 
rocket or similar device which accidentally 


The problem of recovering a 


crashes in another country will necessarily 


(Continued on page 451) 
individuals of devices, essential to the nation’s 
security, may be found in the Atomic Energy 
Act of 1954 (68 Stat. 921 (1954), as amended, 
42 USC Sec. 2011 (1958)), in which similar pro- 
visions were enacted with regard to atomic 
weapons and atomic source materials 

1 60 Stat. 760 (1946), 42 USC Sec. 2063 (1958). 

% See footnote 103 

16 Legislative History of the Atomic Energy 
Act of 1954, 2 U. S. Cong. News 3456 (1954). 

764 Stat. 1110 (1950), 42 USC See. 1855(d) 
(1958). 
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School District's Complaint 
for Separate Classification Rejected 


Francis R. Smith, Pennsylvania Insurance 
Commissioner, has announced that the com- 
plaint of the School District of Lower 
Paxton Township which was filed against 
the Middle Department Association of Fire 
Underwriters has been rejected. The dis 
had requested that the Commissioner 
establish a separate classification for public 
purposes 


trict 


schools for fire insurance rating 


It was argued by the district during a 
public hearing before the Commissioner on 
March 25, that while the filing made by the 
Middle called for reductions 


of 10 per cent for all schools of ordinary 


Department 


construction and 25 per cent for schools 


of fire resistive construction, further de 
creases would be warranted if public school 
buildings were placed in a separate classi- 
fication. 


Smith stated that there 


was no evidence produced which supported 


Commissioner 


the necessity of establishing a separate 
public schools as distin 
The Com- 


missioner also announced that the proposed 


classification for 


schools 


guished from all othe 


rates were to become effective June 22, 1959. 


Pennsylvania Approves Filing 
of Hospital Service Association 


The filing of the A sso- 
ciation of Western Pennsylvania which was 


Hospital Service 


Insurance Com 
April 20, 


amendments, 


submitted to Pennsylvania 


missioner Francis R. Smith on 


1959, along with subsequent 
was approved by the Commissioner on June 


19. His 
to put the 


action authorizes the association 


proposed subscriber rates into 


State Department Rulings 


to offer its de- 


1959, and 


agreement 


effect August 1, 
ductible standard to subscribers 


on and after this date. 


Consent Injunction Against 
Continental Casualty in New York 


Upon consent of the Continental Casualty 
Company, a decree granting injunctive relief 
against the insurer was entered recently 
olving credit accident and 


brought by 


ending a suit iny 


health insurance which was 
Attorney General Louis J. Lefkowitz on 
March 10, 1959 

The State of New York Insurance De- 


this consent 


begun 


that 
decree completes the action 
Attorney Letkowitz 
order on behalf of Superintendent Thomas 


partment has announced 
when 


General obtained an 


Thacher requiring the insurer to show 
cause why it should not be enjoined from 
selling this type of insurance without se- 


an approval of the rates and forms 
became effective 


curing 
pursuant to a law 
on October 1, 


which 


1958. (These regulations 


were discussed on page 680 of the October, 


1958 issue of this JOURNAL.) 


This decree requires the company to sell 


no credit accident and health policies in the 
state after July 10, 1959, without first ob- 
taining an approval from the superintendent 


of insurance It also provides that the 


insurer pay the costs 


In addition to the decree, Continental 


has agreed to construe outstanding policies 
issued on or atter Octo- 


WW hich have been 


ber l, 


in ordet 


1958, to provide expanded benefits 


to bring them into conformity with 


the Department’s requirements under the 


¢ 


new credit insurance statute 
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insurer that is li- 


\ ARYLAND—An 
censed to do business within the state 
but is not actually doing business is not 
required to have an abstract of its annual 
statement published in the newspapers. 


Under Section 36, Article 48A of the Anno 
tated Code of Maryland, “The Insurance 
Commissioner shall annually publish once: 
in a daily newspaper . an abstract of 


the annual statement of each 


Insurance 


in this 


company doing business t 


State 


Insurance Commissioner in 
Attorney 


Phe Deputy 


formed the 


General that an in 


surer which was licensed to do business 
in the state, but which did not attempt to 
do any business, retused to agree to the 


publication of its abstract 


noted by the General 


whether a 


It was 
that 
in a State is a question of fact to be deter- 
Further, that 
a license, without any 


\ttorney 


company is doing business 
mined by the circumstances. 
the mere issuance ot 
activity or attempt to do business, was not 
sufficient to bring the publication require 
ment under the statute into effect, and that 


this imsuret1 have an 


Was not required to 
abstract of its annual statement published 
Opinion of the Maryland Attorney 


ft General, 
June 12, 1959 


Interest cannot be charged on the late 
payment of a retaliatory assessment in the 
absence of statutory authority.—The Insur- 
ance Department had invoked a retaliatory 
tax against foreigt such being 

that 


insurers by 


insurers, 
local 
Maryland 
which the 


based upon municipal or taxes 


were imposed upon 


those states in foreign insurers 


were domiciled. In making this assessment, 


which went back to 1955, the Department 
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informed the msurers involved that a 6 per 


interest would be 


charged on the 


cent annum 


additional tax due the state 


rate per 


because of their tailure to take these local 
taxes into account in their premium tax 
return. 

Because of the protest which followed, 


asked the At 
General's opinion as to whether the 


the Insurance Commissioner 
torney 
interest Was a proper charge 


The Attorney General pointed out that 
under Section 46, Article 48A of the Anno 
tated Code of Maryland, no authority was 


given for the charging of interest and penal 
ties in retaliatory 
that were imposed under this section. Also, 
that it was the rule in the state courts that 
delinquent taxes did not bear any 
or penalties in the absence of express law 
liability therefor 
meaning of the 


regard to assessments 


interest 


‘Taxes are not 
general interest 
debts in the 
of contractual obligations 


Imposing 
within the 
taxes are not 


law s because 


usual sense 


auditor of the Insurance 
upon the revenue an 
Article 81, Sections 13 


Code, and 


In this case the 


Department relied 


Ii Be 


taxes provisions of 
through 143 of the 
Section 140 which 


impose in 


particularly 


authorizes the Commis 


sioner to erest charges for late 


payment of taxes in connection with “taxes 


imposed by this subtitle.” However, these 
taxes are on gross direct premiums that 
are derived from business done in the state 


lhe 


reference in these laws pertaining to assess 


Attorney General did not find any 


ments under the retaliatory statute, or to 
interest payments for the late payment ot 
retaliatory assessments. Consequently, the 


Attorney General was of the opinion that 


under Article 81, 
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there was no authority 





Section 140 for an 


payment ot 


charge for late 
assessments that 
Article 48 a Section 
the Commissioner’s question 


interest 
retaliatory 


were under 


imposed 
46, and 


answered in the 


was 
negative 
Attorney 


Opinion of the 
May 26, 1959 


\ | INNESOTA—The standard fire policy 

requires that the terms of the policy 
be set forth in the contract of insurance 
and does not permit an incorporation by 
reference to a previously issued standard 
fire policy. 
presented the 


Varyland General, 


lhe Commissioner of Insur 
Attorney 


and 


ance General witl 
the following statute 
65.011, 


provides tl 


tacts 
Section Minnesota Statutes, sub 
at “No 


shall be 


msurer 


division 1, policy or con 


tract of fre insurance made, issued 


or delivered by any including re 


ciprocals or inter-insurance exchans 


any agent or representative thereof, on any 


property in this state, unless it shall con 


form as to all provisions, stipulations and 


conditions, with such form of policy, ex 


cept as provided in section 65.02.” 

It was pointed out to the Attorney Gen 
eral that a fire insurer proposed to renew 
depend on the laws of st country \ 
generally recognized rule of international 
law holds that the airspace over any atiol 
belongs to tl | 


at nation and that an unau 
thorized entry therein is prohibited.” | 





certain nations might hold that the accidental 
entry of a missile constituted a forfeiture 
of all title theret cases oO urcratt 
international law recog their right t 
enter sovereign airspace as a result of crisis 
or accident It can be are ed that t acc 


also an excusable act but, as a _ practical 


matter, the success of recovery will depend 


in large part on the attitude « the entered 
nation toward the United States. It will be 
recalled that a few years vo vnen il 


American plane was forced dow1 





gary, that nation demanded large payments 
of money from this country before return 
‘It is possible that little difficulty would be 


experienced in the subject field even in the 
absence of the proposed legislation, since it 
may be assumed that the citizen for 
his own protection, as well as in the public 
interest, will cooperate in situations In 
addition, retention of any foreign missile might 
be prohibited in certain situations by virtue of 
52 Stat. 745 (1948). 18 USC Sec. 957 (1953) 
which makes possession or control of any prop- 
erty in aid of a foreign government a crime if 


average 


such 


Space Vehicle Torts 


policies that were already in existence by 
which contained only the 
number of the 


policy, the name and address of the insured, 


a renewal policy 
name of the insurer, the 
the commencement and expiration dates of 


the insurance, the amount of insurance on 
each item and a rate and provision for each 
item insured. detailed 


covered 


However, the more 


description of the property which 


was contained in the 


original policy, and 
the standard form, terms and provisions as 


contained in the previously issued standard 


form policy, were to be imcorporated into 
the contract by reference 
Therefore, the question proposed was 


whether such a renewal policy conforms 


to the provisions, stipulations and condi- 
tions of the standard fire policy. Chis 
question was answered in the negative. 
Che Attorney General was of the opinion 
that the provisions which provide for a 


standard 


fire policy require th 


t 
forth in t 


and such do not permit an 


torm 
terms of the policy be set 


contract i1ts¢ lf, 


1 
incorporation by reference to a previously 


standard fire policy. —Opinion of the 


Vinnesota Attorne May 27. 1959 


Issue d 


Continued from page 448 


ot the plane On t the and, military 
planes that have accid illy crashed in 
Mexico and Canada have eel eturned 
without any problems 
Ihe questi ; pavment feyr damage 
Baits : states 1 rani ket 
i x Alf | { A = 
prese ts oble 5 s i S espects 
to t sé ¢ i 4 idy «dis sed As a 
sovereig nat1o the Government the 
L'nited States is t spot sible to an } 
vidual 1 is it subiec ‘ suit in the 
courts of anv ‘ mn coun except as it 
‘ 1 
t } sbilit nermit tcelf 
AcCeCp ~ ~ ( Cs x \ | 1 ¢ 
me ithin the jurisdict t any sucl 
( rt (obvious mothe sta dy int t 
& leri its sp sibi ties t fell 
memb States or the community tf nations 
the United Stat can he ected t make 
st compensation for a lamage done by 
} 
( asl ne errant ve cies 
such property is designed or itended for use 
in violating any rights, obligations or laws of 
the United States Nevertheless, it is felt that 


the field with which this proposed legislation 
deals is of far too vital a nature to depend on 
conjecture and speculation as to the voluntary 
cooperativeness of the peopl 

1m” See Treatment in Hungary of Aircraft 
and Crew of the United States” [1954] 7. C. J 
QQ 
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Foreign Claims Act 


In 1942, Congress enacted a measure for 
the purpose of promoting and maintaining 
friendly relations by the 
of meritorious claims for damages, personal 
injuries, or death occurring in a 
inhabitant of that 
country and caused by acts or omissions of 


prompt settlement 


foreign 


country to an foreign 
military personnel or civilian employees of 
our military forces or otherwise incident to 
activities of 


This law, familiarly known 


the noncombat such military 


torces as the 
Foreign Claims Act, permits the secretary 
of a military department to settle and pay 
any claim for not more than $5,000 for dam 
age to real or 


personal property of any 


country or inhabitant of it when 


1oreign 
such damage is caused by noncombat activ 
ities or the armed forces under his jurisdic- 
tion $5,000 may be 
certified to the 
Under the terms of the 
certain 


Claims in excess of 
Congress for settlement.’ 
Foreign Claims Act 
from United 


expeditiously set 


claims arising errant 
States missiles could be 
tled. On the other hand, the purview of the 


law does not encompass all the foreseeable 
problems of damage caused by errant rockets 


In those cases not covered, 
nation will have to rely 
country which set 

such claims or, in the 

throu 1 
In the past, there have been 


numerous instances where claims have been 


sent its claims 


matic channels. 


presented to the State Department in this 
manner. In such instances, the State De- 
partment can, upon determination that there 
is merit to the claim, request Congress to 
grant the money requested. Such a pro- 
followed many i 
instances involving damage caused by cer- 
tain American ships.’” Similarly, when an 
aircraft of our Marine Corps crashed in the 
Dominican Republic, killing an inhabitant 
of that country, Congress, upon the recom- 
mendation of the State Department, appro- 
priated funds for the family of the deceased 
that an 

was in no way at 


cedure has been times in 


in spite of the fact investigation 
accident 


fault on the part of this 


disclosed the 
tributable to any 
The 


lowed in payment for injuries sustained by 


country same procedure was _ fol- 


a Canadian citizen when a water-filled dummy 
1M 


bomb was dropped from a Navy plane 


In addition, the government of the nation 
occurs may 
injured 
injury to a 


where damage assert rights on 
behalf of the 


theory 


individual on the 


that an national is an 


injury to his nation; in such circumstances 
one nation can bring an action against an 


n the International Court of Justice.’” 


past this country has, by agreement 


her nations, established joint com- 


authorized to hear and decide claims 


oft one nation against an- 


other natior Such procedure should be 


appropriate in the cases of errant space 


[The End] 


' } 
venicies 


SOME CONCRETE LOSS PROBLEMS UNDER ALL-RISK POLICIES 


quently under installation risks, including 
some of the foregoing. We all know 
that, competitive 
today, it is not easy to sell 


under the conditions ot 


a policy with 


that exclusion, even if Wwe add the proviso 


Such 


enough to draw, but 


that ensuing fire will be covered 


exclusions are simple 


when loss executives Or insurance company 


lawyers draw the kind of a policy they 


would like to deal with, our brothers on 


1055 Stat. 880 (1942), as amended, 31 USC 


Sec. 224(d) (1953) 

11 See 7OA Stat 154 
2734-2735 (1958) 

2 Hackworth, 
(1953), p. 417 

18 Hackworth, work cited at footnote 112, at 
p. 477 

14S. Doc. 252, 7ist Cong., 


(1956), 10 USC Secs 


Digest of International Lau 


3d Sess. (1931) 


15 See Nielson, International Law Applied to 


Reclamations (1933), pp. 55 and following 
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also 


Continued from page 416 


the underwriting side of the house just 


Our toward clari- 


all-risk 


slow It is coming, 


can’t sell it. 


progress 


fication of losses in the business 


will, of necessity, be 


step by step. After many years, when most 


of these problems have been resolved, the 


old, solved problems will be replaced by 


new and more difficult ones, the insurance 


[The End] 


business being what it is. 


"6 Hackworth, work cited at footnote 112, at 
pp. 342 and following, discusses the work of 
the claims commission set up by the United 
States and England which dealt with the claims 
arising from damage to trees, in the State of 
Washington, caused by fumes coming down 
from Canada. See also pp. 282 and following 
for the exchange of diplomatic notes between 
the United States and Mexico for damages 
caused by Mexican bullets crossing the border 


IL J—July, 1959 





Attorney's Withdrawal from Cases 
When Client Becomes Insolvent 


Should an attorney withdraw from pend 

hen his 
for defendants, 
and he is concerned as to 
he will be compensated by the 
for handling the Chis 
substance of a question put the Com 
Legal Ethics of the Angeles 
Bar Association. In an advisory opinion 
appearing in the March, 

Ingeles Bar Bulletin, the 


ested the following 


“1. He 


mination of the 


client, an insurance 


carrier has become insolvent 
whether or not 
company 
lawsuits? was the 


mittee on 
1959 issue of the 


committe 


should obtain 
position o 
witl 


the insurance company 


fees and not rely upon his ¢ 
he will not be paid by the company 


“> ' é ; 
2. If he received reasonably positive 


dications trom the 


company that he will not 
be paid for his work in the 
should 


his compensation 


} 1 
particular litiga 


tion, then he discuss the matter of 


with the individual de 


fendants involved in the particular lawsuit 


In this regard, it would be ethical for him 


to ask the individual defendants involved to 


might 


id 
advance any additional costs which 


his rees Tor the 


be necessary and to pay 


services thereafter to be rendered by him 


“3. If the individual defendants involved 
retuse to advance any 


pay his tees for 


necessar’ry ¢ 
future 
trom the 


services, 
withdrawal case woul 
individual 


then should petition the Court 


be prejudicial to the defendants 


involved, he 


permission to withdraw f1 case 


committee added after pursuing 


and 


vcedure hereinabove et forth, 


approval is granted for his witl 


The Coverage 


drawal, it would nevertheless be unethical 


for him to withdraw under circumstances 


rights of the 


involved to obtain 


prejudice the 


defendants 


would 
idual 
adequate representation.’ 


which 
indi 


Doctor—How to Determine 
Your Court Fees 


Che best answer to the loaded question— 
‘Now, Doctor, do you expect to be paid 
for your testimony?’—is “No—but I do 


expect to be paid for my time 


Henry A. Davidson, M. D., in his article 
“How to Set Your Fees in Court Cases,” in 


the July 6, 1959 issue of Medical Economics, 


also suggested that this is the best answer 


to how an expert witness can charge fot 


his services 


Generally the fee should be based on the 


value of the physician’s time, and not on the 


nature of the testimony or on what's at 


stake in the case. The author believes that 


the simplest way to determine a fee is to 
average gross hourly 
and multiply by the 


court 


estimate the earnings 


number of hours the 


appearance takes from a physician’s 
Don’t forget time 


from 


practice spent in travel- 
and the time con 


called to the 


ing to and court 


stand. 


sumed in waiting to be 
practitioner usually gets the 


\ general il 
Pc 


traditional minimum fee of $ for a court 


appearance as an whereas 


the specialist, the 


} 


expert witness, 
author notes, 


of $100 


usually 


charges a minimum fee These fees 


are igher because the 


a higher per-hour \ 


specialist calculates 
alue on his time and 
his testimony ordinarily takes a little 


because it is more detailed 


longe1 
Also, the prob- 

' 
gene rally 


ing cross-examination 15 more 


drawn out 
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PERSONS AND EVENTS 


\ new public relations facility, the 


Insurance Information Institute, has been 


organized. It will combine in one place 


the public relation activities which are 


now administered separately by various 


segments ol 


health 


ups and w serve all 
the stock business except accident, 
and life The 


and Surety ( 


Association of 
National 
nderwriters, the Inland 
Marine Underw: Association, the 
National Automobile Underwriters As 
sociation, the National 
Underwriters and. the 
America 


ompanies, the 
Board of Fire | 


iters 


Bureau of Casualt 
Surety Associa 
already ited t 


tion ot have 


join this public relations facility 


The House 


its 1959 meeting at 


new 
Institute will hold 


Madison, Wisconsin 


lwo speeches to he 


Counsel 
on July 27 and 28 
presented on July 27 will be of particular 
to insurers and lawyers. One is 
‘The Accident (Versus the Ox 
Insut 


nterest 
entitled 
currence) Concept im Casualty 
Gilbert L. Bean, 
Liberty Mutual 

Company, Boston, Massachusetts Whe 
“The Need 


ounsel,” by 


ance,” by assistant 


secretary, Insurance 


and Utilization 
Leon E. Hick- 
Associa 


Bat king 


other Is 
Daal j 

Retaine ( 
American Bar 


man, chairman, 


tion Section ny A poration, 


t 


and Business Law 


ordl 


lo be 


witness 


subpoenaed into court as an 


nary rather than as an expert may 


result in the ordinary fee of from 50 cents 
to $2. However, the author makes a distinc 
tion, im that in 


is factual and ts not 


such a case the testimony 
a professional opinion 
In most jurisdictions a physician does not 


have to give professional opinions without 


compensation sinc¢ these are considered as 


his own property 

Where the medical-witness fee is contin 
litigation, a 
itself 


gent on the outcome of the 
double-barreled problem may 


Some 


present 
physicians feel that in a contingent 
may that their 
However, the author 


fee Case suspicions arise 


testimony is biased. 
points out that in some cases a refusal of a 


contingent fee may lead to a miscarriage 


of justice. 
accident in which an 


In a nonindustrial 


can be 


Without 


a physician’s assistance, the injured party 


indigent is involved, no fee 


guaranteed by the person himself. 


person 
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Casualty 


“Life Insurance \ Declaration oft 
Financial Independence,” will be the 
theme of the 1959 annual convention of 
the National As Life Under 
writers. The convention will be held 
September 20-25 at the Bellevue-Strat 
ford Hotel in Philadelphia 

Charles E. Pledger, Jr., a Washington, 
D. C. attorney, inducted as 


dent of the 


sociation of 


was presi 
International Association of 
its thirty 
al meeting President-elect 


man Moody of Houston, Texas. 
At the 


-second 


is Den- 


Insurance Counsel at 


annua! meeting of the Million 
Dollar Round Table on June 21-25, at the 
Americana Hotel, Bal Harbour, Florida, 
Philip F. Howerton, Connecticut Mutual 
Life, Charlotte, North Carolina, W. 
Franklin Scarborough, New England 
Lite, Ridley Park, Pennsylvania, and 
R. Edwin Wood, CLU, Phoenix Mutual 
Lite, San appointed di 


Million 


Francisco, were 
established 


Foundation 


ne wly 
lable 
‘ers elected at the fiftieth 
convention of the Life Insurers 

John T. Acree, Jr., 
president; R. Howard Dobbs, Jr., first 
vice president; Charles E. Phillips, sec 
William R. 


rectors of the 
Dollar Round 

The new oft 
annual 


Conterence were 


ond president; and 


Lathrop, Jr., secretary 


vice 


such a cast 
that the re 
sponsible party may go free and the indigent 
The solution tor 
the doctor is to request immediate compen 


claim. In 
there is always the possibility 


can't develop his 


left with no redress. best 
sation for 
before the 
that 
tingent 


examinations or .other services 
The author 
restrict 


court appearance. 


should 


where the 


feels a physician con 


fees to cases party 1s 


clearly indigent 


Finally, the author that if the 
patient or claimant is in an appropriate eco 
bracket or if he has 


medical insurance, the 


suggests 


nomic some form of 
tees can be collected 
in the usual manner, disregarding a forensic 
aspect of the case. This type of preliminary 
medical cost settlement provides protection 
against possible loss and also strengthens 
the claimant’s case. How? Because testi- 
mony of a physician who has already been 
paid will probably carry more weight than 
that of a physician who the jury knows 


is anticipating his fee. 
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N EGLIGENCI 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Immunity Not Waived by Purchase 
of Liability Insurance 


A municipality does not waive its im- 
munity by purchasing liability insurance 
because, being an arm of the state’s gov- 
ernment, it does not have the power to 
waive immunity. If immunity is waived 
it must be done by legislative action and 
not by judicial decision. Wyoming. 


} | 


Lhe Wit and children ot a adeceased 


brought this actio » recover damages 


which arose out ot deceased 


who Was allegedly l hrou h the negli 


gence of a police of the municipality 


It was allege iat the officer directed the de 


in the pursuit of a 


dangerous 
was alleged 
municipality’ urcl f liability 
| 


which 


that the 
msurance, 


not deny 


requires msurel 
liability because 
effected 


immunity by the municipality 


munici 


pality’s immunity, waiver of 


he case was dismissed by the trial court 
and this appeal was taken to the Wyoming 
Supreme Court 


lo dispose of the case this court cited 


Savage v. Town of Lander, 77 Wyo. 157, 164, 
165, 309 P. 2d 152-154, wherein it was stated 
that “in the 
there can be no recovery 


absence of statutory provision 


against a munici 


Negligence 


corporation for injuries occasioned by 


ts negligence in the exercise of a 


function which is ntially governmental 


esse 
in character.” 


It was pointed out that the rule of mu 
nicipal immunity was established as the law 
ot the 


supreme court concluded that 


In this regard the 
‘it is beyond 


state by statute 


the power of a municipality to waive an 
of its 
state’s government and 


immunity which it possesses by virtue 


being an arm of the 


that any waiver of such an immunity must 


come by direct action of the legislature o1 
the clear and unmistakable impli 
acts.” An ancient 

imbedded in the 


became the law 


through 
legislative 


which is firmly 


cation of its 
’ 

doctrine 
and which 
usage and custom cannot be 
The 
atfirmed.- 


Wyo 


1959 QO 


common law 
through early 
courts. 


judicially abrogated by the 


order of the lower 

Vaffe: et al. v. Town 
ming Supreme Court 
NEGLIGENCE 


court was 
Kemmerer 
April 21, 
ASES (2d) 669 

(For an interesting comparison, note the 
Illinois case 1 the “Aut 


this JOURNAL.) 


omobile” section of 


Attractive Nuisance Doctrine 


The instruction on contributory negli- 
gence has no place in a suit based on the 
attractive nuisance doctrine, because the 
plaintiff has the burden of showing that 
the minor, because of his age and cap- 
abilities, could not be held accountable. 
Florida. 


\ father action for 
the wrongful death of his seven-year-old son 
doctrine of 


brought the original 


under the nuisance. 


The boy 


attractive 
a water-filled ex- 
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cavation that had been dug by the defend- 
ant builder. On the trial level the court 
denied the builder’s motion to amend its 
answer and plead contributory negligence, 
and judgment was rendered for the father. 

A petition for certiorari was granted in 
favor of the builder to review the trial 
court’s The Florida Supreme 
Court concluded that an essential condition 


decision. 


for the operation of the attractive nuisance 
that 
incapacities of 
risk involved 
the burden of 


doctrine is the minor, because of the 
age, does not realize the 
Therefore, the father had 
showing that his son was of 
such an age and had such capabilities that 
he could not be held accountable for his 
Thus the trial court did 
rejecting the charge related to 


contributory negligence which has no place 


own negligence 


not err in 


in such a suit. The writ was discharged.— 
Larnel Builders, Inc. v. Martin. Florida Su- 
preme Court. April 8, 1959. 9 NEGLIGENCI 


Cases (2d) 602 


Bus Passengers Assaulted— 
Carrier's Liability 


A carrier is liable for assaults on its pas- 
sengers by other passengers if the assault, 
by its nature, could have been reasonably 
anticipated in time to have prevented it. 
Thereafter, the highest degree of care is 
owed the passengers. Fifth Circuit. 


\ husband and wife filed this suit against 
line to damages which re- 
trom an upon their 
by another bus passenger. The couple were 
Jamaica of the 


a bus 
sulted 


recover 
assault persons 


natives of and subjects 


Crown 
United 
Euro 


Before the couple came to the 
States they had only 
South American where 
racial segregation was not practiced. They 
were not familiar with these practices in 


the southern part of the United States 


traveled to some 


pean and countries 


purchased for the bus line 
before they left 
Perry, 
1or- 


Tickets 
through a 


were 
travel 
Jamaica. When 
Florida, the couple 
ward part of the bus, an area usually occu 
When the bus 
stopped at Perry a passenger got on and 
both the husband 


service 
their bus 
sitting in the 


reached 
was 
white 


pied by passengers 


subsequently assaulted 
and the wite. 


A bench trial resulted in 
the bus line, the court feeling that 
of Florida required such a finding, 
this judgment the husband and 
peale d to the Fifth Circuit 


a judgment for 
the law 

From 
wife ap 
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This court did not agree with the district 
court in its application of Florida law or 
the conclusions or the inferences of duty 
and breach of duty on the part of the bus 
line that were drawn. The case of Hall v. 
Seaboard Air Line Railway Company, 84 Fla 
9, 93 So. 151, which was relied on by the 
district court in its decision was also noted 
by the appellate court. This case stated 
that “The liability of the carrier in such 
case rests, not upon the tort of the passen- 
ger, but upon the negligent omission of the 
carrier through its servants to prevent the 
tort being committed. A failure to do any- 
thing which could have done by the 
servant to prevent the injury renders the 
carrier liable. But to do something to pre- 
vent an injury resulting from an assault by 
a fellow implies knowledge on 
the part of the servant that the act is con- 
templated by the stranger, or by due dili- 
gence the servant could have obtained such 
knowledge, or had the opportunity to ac- 
long in advance of its 
infliction to have prevented it with the force 
command. The injury must 
character and inflicted 
circumstances as that it might 
reasonably anticipated or nat- 


been 


passengel! 


quire it sufticiently 


at his 


have been of such 
under 
have 


urally expected to occur.” 


such 
been 


Therefore, relying on the Hall case and 
Kenan v. Houstoun, 150 Fla. 357, 7 So. 2d 
837, 838, the appellate court formulated the 
rule that “a liable for 
injury to its passenger caused by a fellow 
passenger or a third party if such injury by 


general carrier is 


its nature could have been ‘reasonably an- 
ticipated’ or ‘naturally expected to occur’ 

time to have 
prevented the injury. If the injury could 
have been reasonably anticipated in time to 
have 
1s subjected to the 


or ‘reasonably foreseen’ in 


prevented its occurrence, the carrier 


highest degree of care 
to its passenger either to protect him from 


or to warn him of the danger.” 


it was concluded that 
the bus line could have reasonably antici 
pated or the danger to these two 
passengers in time to have at least warned 
them. Judicial taken of the 
commonly known prevalent in 
this 
a reasonable 
the local 
which 


From the evidence 


foreseen 
notice Was 
folkways 
Florida which 
man 
customs to 
‘sult 


would 
was familiar 
anticipate 
the’ circumstances 


section ot cause 
with 


violence 


who 
may tf under 
in this case. 

Judgment was reversed and remanded.— 
Bullock et al. v. Tamiami Trail Tours, Inc. 
United States Court of Appeals for the Fifth 
Circuit. April 20, 1959, 9 NEGLIGENCE CASES 
(2d) 662. 
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LIFE 

| Summaries of Selected Decisions 

| Recently Reported by CCH LIFE 
INSURANCE REPORTS 


Scope of Authority 
of Soliciting Agent 


A soliciting agent for an insurer has no 
power or authority to bind the insurer by 
any terms or representations other than 
those contained in the written policy sent 
to the insured. Oklahoma. 


lhe insured filed this action for the refor- 
mation of an accident policy, damages for 
the loss of one eve and illness at home. It 


was alleged by the insured that a soliciting 
insurer solicited him to buy a 
included a 


he was injured or 


agent of the 


policy which daily payment of 
$10 in case 
he went to a hospital or remained at home. 
that supposed to 
payment for The 


1 that he signed an appli- 


sick, whether 


Further, the policy was 


make the loss of one eve. 
insured also allege 


upon the assurance 


included. 


cation relying agent’s 


that the above coverages would be 


established that the 
issued and mailed to the insured but did not 
include the $10-a-day coverage at home or 
insured 


It was policy was 


the loss of one eye coverage. The 
maintained that when he received the policy 
he did not examine it since he assumed that 


the coverages were included. 


\ few 
livered the 
and was confined to his home tor 30 days 
liability, but the 
policy and granted the 


after the was de 


insured lost the 


months policy 


sight of one eye 
: 7 

denied lowe! 

reformed the 


Che insure 
court 
from which the 


damages praved tor, msurer 


appeal d 


On appeal the insurer denied any contract 


with the insured other than the one de 


livered. The insurer further maintained that 
the agent did not 


the written terms of the policy and, if he 


have the power to alter 


did. such was bevond the scope ot his au 


thority, there being no tor reforming 


the policy 


Che insured testified that the soliciting 


agent told him that the policy which would 
be issued would provide coverage for the 


at-home illness and the loss of one eve. 


It was noted by the Oklahoma Supreme 
Court that the application which was signed 
bv the insured contained no provisions as 


to the amounts payable jor specific injuries. 


Life, Health—Accident 


Neither was there any provision in the ap- 
plication concerning the alleged $10-a-day 
payment for illness at home or for the loss 
ot one eye. 


In the opinion of the supreme court the 
insurer was not liable because the agent was 
only a soliciting agent and had no authority 
to bind the insurer as to what should go 
into the policy. To buttress this position 
the court cited Phipps v. Union Mutual In- 
surance Company, 50 Okla. 135, 150 P. 1083, 
wherein it was stated that “Ordinarily a 
mere ‘soliciting insurance 
company—that is, one whose power is con- 
fined to taking applications for insurance, 
which, when taken, are to be forwarded to 
the company for its approval or rejection— 
has no power to bind the company to a con- 
tract of insurance; nor has he, after the 
policy is issued, any authority to waive any 
of the terms or provisions therein.” In the 
supreme court the insurer 
was in no way appraised, by the provisions 
of the application or that the 
agent had that 
provide coverage other 
than that stated in the policy itself. Judg- 
Standard Life & Accident 

Oklahoma 
+ Lirt 


agent’ for an 


case bef re the 


otherwise, 
made any 
would 


representations 
the policy 


ment was reversed 
Insurance Company v. Cornelius 
Supreme Court. May 12, 1959. 
(2d) 327 


CASES 


Lapse of Policies— 
Delay in Cashing Checks 


The negligent failure of an agent to de- 
posit premium checks for several weeks 
does not cause them to be accepted by the 
insurer as payment for the premiums. 
Before such a delay constitutes payment, 
the maker of the check must be preju- 
diced. District of Columbia. 


On July 26, 1954, the insured procured 
two life policies from his insurer, both of 
which were assigned from time to time as 
collateral for loans that 


insured. 


were made to 


the 
The insured died on June 17, 1957 
and this suit was filed by the administratrix 


of his estate, an assignee and the estate of 


another assignee to recover the amount ot 


the policies. 


Under the terms of the policies, premiums 
payable monthly with an 
month grace period. 


were additional 
here also appeared 
a practice on the part of the insurer to ex- 
tend a turther period of 15 days after the 
expiration of the grace period for the pay- 
ment of premiums, the insured usually pay- 
ing his premiums at about the last day of 


this extended period. 
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On January 3, 1957, the insured delivered 
agent two checks for the 

November of 1956, and 
delivered on February 12, 
, for premiums due in December of 1956 


he agent these 


March of 


insulm 


to the imsurer’s 


premiums due in 
two checks were 
1957 

Due to the negligence of t 
checks were 
hey 


tunds and the 


not deposited until 
returned tor 
agent redeposited the 
and notified the insured 
them 
On this basis the in 


1957 were ient 
checks 


who immediately 


stopped payment on These checks 


collected 
that the 


for nonpayment of prennums tor 


vere nevel 


p< ylicies had lapse d 


Novembe I 


surer declared 


and December. 


It was argued by the claimants that by 
checks, the in 


cepted 


deposit of the 
deemed to 


delaving the 
surer must be have ac 


policies 


ind, therefore, the ] 


With this 


ict court did not agree 


them as payment 
argument the dis 
It noted that fail 


did not lapse 
ure to deposit a check within a reasonabk 
I 


time constitutes payment if the maker has 


prejudiced. In this case he 
and the 


constitute 


been was 


prejudiced, court stated that 


it cannot payment it 


a certain lapse time, 


the check It woul 
stop payment on 
contend th: 


debt for wl 


same time to 
14 

Idheim, Administratrix, et a 

Life Insurance Compan 
District Court, District of C 


+ Lire (¢ 


cut Mutual 


States olumbia 


March 23, 1959 AsES (2d) 325 


Effect of Divorce Appeal 
on Designated Beneficiary 


A divorce by default against the wife of 
an insured under a fraternal benefit life 
certificate serves to revoke his designa- 
tion of her as beneficiary even though the 
wife appeals the divorce within 30 days 
subsequent to the insured’s death. Lou- 
isiana. 


his is a concursus proceeding whereby 
a fraternal benefit society deposited the net 
certificate into the 


death benefit on a life 


court registry, such certificate being held by 
the insured who was killed in an automobile 
October 14, 1956 The 


designated the deceased’s third wife as 


accident on certin 
cate 
beneficiary. Four days before the insured’s 
death he had 


final 


been awarded a judgment of 
third 
This judgment had been 
default. After the 


divorce against his wife on the 
ground of adultery. 


rendered by insured’s 
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and witl 


death, in the 30-cay statutory period 


for appeal in divorce judgment cases, the 


third wife took an appeal 


laws which consti 
part of the contract 
and the 
ent that 


vaavable to the wife of the 


\ provision of the by 
tuted a 


benefit society 


between the 
deceased provided 
benefits are made 
member and they 


be divorced m each other,” the 
would be paid to the 


benefits 
child as if 
“unless the 


surviving 


there were no surviving wile 


redesignated as beneficiary 


divorced Wite be 


after the divorce 


the decedent’s 
that the 


insured’s 


The trial court sustaimmed 


only survivit child’s contention 


divorce by default prior to the 


cle ermine l hi rhit Wi ’s Status as 
at the 


as found 


time 
that 
provisions, the wife’s 
beneficiary 

at the 


appeal had been taken 


Was In- 


time of her 


f the divorce 


llate court found that 

had taken an l 
subsequent 
Was divorces 

of his death within 
insuring certincate 


‘e was to revoke 


divorced wite from receiv 
the insurance certific it 


husband 


Se 
the divorce the 
reflect a 


as vpenenctlary, 


resumption that by dive 


obtaining the 


nds to exercisc 


as cle signa ed 


he husband us right to 
remove het beneficiary unless 
| contrary de 


he torma 


Under the 


and the inst 


V manifests some 


adulterous rcumstances 
provisions the court fur 
“the 


tine of his 


ring 


ther concluded that insured would be 


} 


justified at the sudden and un 


death in believing that the uncon 


timely 
tested divorce—acquiesced in to the extent 
was already living with 


effectively 


that his former wite 


the named _ co-respondent-—had 


revoked his earlier designation of her as 


beneficiary and that it was unnecessary fot 


Judg 


de cc" 


him to take further action to do so.” 


ment awarding the proceeds to the 
dent’s child was athrmed.—Hoodmen of the 
World Life Soctety Vv 
et al. Louisiana Court of Appeal. 


1959. 4 Lire Cases (2d) 281. 
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Arceneaux 
May 1, 


Insurance 





Fir 


Summaries of Selected Deci- 
sions Recently Reported by 


CCH FIRE-CASUALTY _IN- 
SURANCE REPORTS 


Proofs of Loss Are Not Proof 
of Fact Stated Therein 


Proofs of loss that are executed by an 
insured and mailed to an insurer are ad- 
missible to show that they have been 
properly executed, but they are not ad- 
missible as evidence of the facts and 
figures cited therein. Texas. 


Che original suit was brougl by the 


them 
whicl 


stained by 
building 


insureds to recover a loss su 


because of damage to their 


caused by | tnt It was admitted 
| issued to the 


time oft 


caused by 


loss 


was no admis 


testimony was 


establish amount of 


as provided by OC) 


ntroduce d 


] e lower cout he iurv touns hat the 


t 
insureds sustained a loss of $20,000, and a 
rendered against the 


From 


insurer sued out a wri f error he 


judgment was insure! 


or that amount this finding the 


iexas Supreme ( 


suurt Was 
direct proo insurer con 


$20,000 


to pay the insur up to 


sss. However. nsureds argued 
1 


of $40,000 ane 
Rule 94 
ocedure, the 


vy pleaded a 
$20,893.30. and that under 
Texas Rules of Civil P 
vert coverage 
not pleading 
that 


the amount 


oidance P 


nsidered by the 


reme court to be a mere procedural de 
proot 


denial ot 


to supply the necessary direct 
reneral 
all of the 


ireds 


: ; 
Ww Of the insurers 


sunts of material 


"Overage, 


isserted by the inst were put in 


issue Vheretore, the amount of 


was a material fact which the 


coverage 
insureds must 
Q4, re led 


construed to 


show by proot admission. Rule 


on by the insureds, was not 


Fire and Casualty 


contemplate an affirmative pleading that the 


coverage provided is for a lesser sum than 


that sought. 


Also 


proof of coverage was supplied by introduc- 


argued by the insureds was that the 


I 


tion into evidence, without objection, of a 


that was executed by 


loss 


sworn proof Tt 


them mailed to the insurer. The su 


noted that 
been tenable 


and 


preme court an objection would 


not have because such was ad- 


missible to show that it had been properly 
admission 
of the 
lo substantiate this finding 
»pedia of In- 


Section 2225, page 


completed and executed, but its 


did not make its “recitations evidence 


facts recited.” 
the court cited Couch, Cycl 
urance Law, Volume 8, 
7213. which stated that 


are admissible in evidence on 


“proofs of loss 


ly for the pur- 
owing a compliance with the re- 


such 


| 
pose of si 


quirements of the policy, since proots 


are declarations or statements by the in 


! and cannot be ad 


against the 


Judgment 


sured in his own behalf 


mitted as evidence insurer of 
was 


Aetna 


any tact : ] rein.” 
Cast remanded 

Klein et al. Texas Su 
April 15, 1959. 9 Fire AND 
CASUALTY Cases 1038 


reversed and the 


Insurance ( 
Court 


mpany 7 


preme 


Binder Contract— 
Increase of Hazard 


Closing a restaurant for ten days and 
leaving a defective hot-water heater con- 
nected does not constitute an increase of 
hazard as a matter of law to suspend the 
policy.. Here the fire was of unknown 
origin. Fifth Circuit. 

September the 


Early in insured phoned 


the loc 1 the insurer and intormed 
on the 
told 
uld provide coverage and 
Around September 17, the 


onfused state 


him that he wanted $9,000 coverage 


contents of his restaurant Che agent 


f mind because 
1 called his restaurant man 
ager and told him to lock up the restaurant 
All of the utilities 
cluding a “d 


] f 


days later a fir 


“onnec ted, in 


ective hot-water heater Ten 


~t unknown origin destroyed 


were le tt 


el 


During this time the place 


e premises 


or visited by the 


insured, It tablished that the insured 


knew that heater vas detective 
No policy had been issued by the 


at the t'me of the fire, but ere was a form 


insurer 


a “Memorandum nsurance” in the 


ent’s possession ind s 


a 


1 by him. This 


torm contained language which stated tha 


he insured was insur 








his building and the address of the premises 


were set forth. 


However, the printed language of the 
form stated that “ is furnished simply 
as a memorandum of said policy as it stands 
at the date of issue thereof and is given as 
a matter of information only and 
no rights upon the holder and imposes no 
liability upon the Company.” At the top of 
the form the agent had typed in the words 
“Insurance Binder.” The agent testified that 
he had picked out a policy form and had 
received a complete description of the prem- 
ises from the insured, such being requested 
by the rating bureau. However, prior to the 


confers 


fire no rate had been given and no charge 
had been made against the insured 


In the trial court a judgment was entered 
for the insurer notwithstanding the jury’s 
verdict for the insured. The trial 
found that defective water 
heater there was an increased hazard as a 
matter of law which suspended the policy. 
From this finding the insured appealed—the 
insurer contending that no insurance 


judge 
because of the 


on the 
premises had ever been effected at all. 


Concerning the increase of hazard finding 
the Fifth Circuit concluded that such was 
erroneous. It stated that “In light of the 
fact that the policy expressly provided for 
suspension in case of vacancy for more than 
60 days, and because it is not shown con- 
clusively that the vacancy of ten days under 
the stated circumstances imported any greater 
hazard than if the proprietor had merely 
taken a ten day vacation, or that the heater 
was any more dangerous on the tenth day 
than it would have been any night or week 
end when the place was closed, it was not 
permissible for the trial court to hold as a 
matter of law that this vacancy 
the hazard. The issue was put to the jury 
and its finding on the point must stand.” 


increased 


In regard to the insurer’s argument that 
there was no coverage in effect, the appel- 
late court agreed with the trial court that 
a policy was in effect at the time of the clos- 
ing of the premises. The failure to discuss 
the amount of the premiums under the cir- 
cumstances did not prevent the binder from 
becoming effective. It was concluded that 
the negotiations between the insured and 
the agent would warrant a finding that the 
policy was ordered and would be delivered 
at the proper rate for cash or credit. Fail- 
ure to pay a premium or failure to deliver 
a policy are not decisive of the existence of 
insurance. This court construed the memo- 
randum, in view of the typewritten words 


“Insurance Binder,” as standing for the 
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policy. Judgment was reversed.—Cummings 
v. New England Insurance Company. United 
States Court of Appeals for the Fifth Circuit. 
May 15, 1959. 9 Frre AND CASUALTY CASES 
1034. 


Breach of Notice of Suit Provision— 
Summons Not Received 


Where an insured receives no summons 
or other notice of a suit against him, his 
insurer may incur liability even though it 
had no chance to defend the action. The 
notice provision here was not an absolute 
demand, independent of notice to the in- 
sured. Seventh Circuit. 

On October 29, 1953, 
personal injuries on premises where the in- 
sured had constructed a model home. The 
insured was protected against such liability 


a person sustained 


under a policy issued by his insurer. The in- 
sured’s complaint alleged that timely notice 
of the accident was given to the insurer and 
that the insurer negotiated with the injured 
person to settle her claim; that on February 
15, 1956, the insured with an 
execution of a default judgment rendered 
against him in favor of the injured party in 
an Illinois court on December 16, 1955. 


was served 


It was¢further alleged by the insured that 
immediate notice of this execution, it being 
the only notice of the suit received by him, 
was given to the insurer 
refused to defend the action; that on Feb- 
ruary 26, 1956, the insured employed counsel 
and filed a petition to vacate the default 
judgment on the ground that he had never 
and that such 


insurer, but the 


been served with summons, 


judgment was vacated 

Also alleged by 
insurer undertook the defense of him after 
the vacating order, but withdrew from this 
defense when the injured party appealed to 
a higher Illinois court, such appeal resulting 
in a reversal of the lower court’s vacating 
order. The district court dismissed the in- 
sured’s complaint, from which the insured 
took this appeal. 


the insured was that the 


It was argued in the Seventh Circuit by 
the insurer that the insured’s failure, for any 
reason, to notify it of the summons in the ac- 
tion against him absolved it from all liability 
under the policy, and that the insured was 
estopped from that he didn’t 


because ot the decti- 


contending 
summons 
Illinois 


receive the 


sion of the higher court. 


The insurer’s policy made it a condition 
precedent to recovery that all of the terms 


(Continued on page 464) 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Illinois Abolishes Immunity 
of School District from Liability 


A school district is liable in damages for 
the personal injuries sustained by a school 
child when such are occasioned by the 
negligence of a bus driver employed by 
the district. Whether or not insurance is 
carried by the district is immaterial. 
Illinois. 


A school child was seriously injured when 
the school bus in which he was riding left 
the road, hit a culvert, exploded and burned. 
Suit his father and next friend 


against a community unit school district for 


was filed by 


personal injuries. 


Che complaint alleged the negligence of 
the school district ] 
driver of the bus. 
allegation of the 
nonpublic 


could be 


through its agent, the 


There was purposely no 
existence of insurance or 


other funds out of which a 


judgment however, the 


liability 


Ssatishe d, 


school district did have insurance 


district’s motion to 
ground that a 
from tort liability 
was granted and such finding was affirmed 
by the appellate court. ° i 


Supreme 


In the trial court the 


dismiss the complaint on the 


school district is immune 


This case went be 


fore the Court of Illinois on a 


certincate of importance 


The question before this tribunal was “in 


the light of modern developments, should a 
school from lability for 


district be immune 


tortiously inflicted personal injury to a pupil 
thereof ; 
| 


school 


arising out of the operation of a 


bus owned and operated by said 


district 


To answer this question the supreme court 


found it necessary to review the concept of 


that “the 
was first applied to 
Ven o 
Rep. 359 
this 
a school district 
In 1898 Illinois 
extended the immunity rule to 
tricts in Kinnare v. City of Chicago, 
>? 


332, wherein it was held that a 


sovereign immunity This theory 
King can do no wrong” 
a subdivision of a state in Russell 7 
Devon, 2 Term Rep. 671, 100 Eng 
(1788). England subsequently overruled 
1890 held that 


was subject to tort liability. 


case and in 


school dis- 
171 Ill. 


board ot 


Automobile 


education was immune from liability for the 
death of a laborer. 


In light of modern developments the court 
noted that in Illinois the legislature has in- 
dicated a dissatisfaction with the doctrine 
of sovereign immunity. Now, governmental 
units and districts are liable under 
the workmen’s compensation act; the state 
itself is subject to liability under the 1945 
Court of Claims Act. 


school 


Even the courts have 
classified governmental into quasi- 
municipal and municipal corporations. In 
regard to the latter, if the municipal activity 
is termed proprietary, full tort liability can 
be imposed. 


units 


The supreme court also noted a provision 
of the Illinois School Code which permitted 
school districts to buy liability insurance in 
connection with the transportation of school 


children, and such prohibited the insurer 
from setting up the concept of immunity 
of the school district as a defense. There- 
fore, under this statute if a school district 


carries insurance an injured party may re- 
uninsured, 
injured party 


district is 
Kinnare doctrine the 


cover if the school 
under the 
could not recover. This school code provi- 
sion was interpreted by the 


as indicating 


supreme court 
court- 
created doctrine of governmental immunity. 


a dissatisfaction with the 


Consequently, if the strict rule is applied 


in this case, the complaint was properly 


dismissed because it contained no allegation 


as to the existence of insurance. However, 
the high tribunal pointed out that the com- 
plaint could be found to [ 


action on one ot two 


State a cause oO! 


eithe theories—the 


doctrine of Moore v. Moyle, 405 Tl. 555, o1 
the abolition of the rule that a school 
district is immune from tort liability. The 
Vovle case held that a complaint which 
alleged that a university was fully insured 

as, in fact, it was—stated a good cause of 


this regard the 
Vovle 


to the problem because it 


action. In 
felt that the 


solution 


supreme court 


case offered no suitable 
would 


tortfeasor to 


allow a determine its own 
liability 

This court could not reconcile the fact 
that individuals and corporations are re- 


sponsible for the negligence of their agents, 
while school districts, as quasi-municipal 


corporations, are not. The doctrine of sover- 


eign immunity runs counter to the basic 


concepts of tort law. 


To determine the soundness of these prin- 


ciples of tort law, the supreme court noted 


several authors who 


expressed the view 
that it was an unsolved mystery as to how 


461 








Microfilms 


of 


Prior Volumes of 


The Insurance Law Journal 


Available to 
Regular Subscribers Only 


Address inquiries to 


UNIVERSITY MICROFILMS 
313 North First Street 

| 

Ann Arbor, Michigan | 


the concept of sovereign immunity invaded 
our American jurisprudence. The case of 
Barker v. City of Santa Fe, 47 N. M. 85, 
136 P. 2d 480, 482, was cited. This court 
was of the opinion that the doctrine of gov- 
ernmental immunity tort 
“rotten foundation.” Further, that in 
day and age it was incredible that 
doctrine “should exempt the various branches 
of the government from liability for their 
torts, 


from rested on a 
; 
this 


such a 


and that the entire burden of damage 
resulting from the wrongful acts of the gov- 
ernment should be imposed upon the single 
individual who suffers the injury, rather 
than distributed among the entire com- 
munity constituting the government, where 
it could be borne without hardship upon 
any individual, and where it justly belongs.” 

Another reason for upholding the doctrine 
of sovereign immunity 
the supreme court. This reason being that 
it was against public policy to divert public 
tunds and tax money for the payment of 
damage claims. Still another often 
proffered is that to impose liability would 


Was Cé mnsidered by 


reason 


bankrupt school districts and impede educa- 
tion. With these reasons the supreme court 


could not 


agree. The fact that public educa 


tion is one of the biggest of businesses does 
not allow the protection of the public funds 


theory to be justified 


It was determined by the court that the 
diversion of public funds for the payment of 
damage claims was a proper educational ex 
penditure. In the words of the court, “If 
tax tunds can properly be spent to pay pre 
miums on lability insurance, there seems to 
be no why they cannot b« 
spent to pay the liability itself in the absence 


of insurance.” 
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good reason 


the court that 
none of the reasons proposed in support of 
immunity had 
society. In 


It was finally concluded by 


school district 


modern 


any validity 


in our fact, abolishing 
immunity may tend to decrease school bus 
accidents by imposing a responsibility of 
exercising care in the selection and supervi 
sion of drivers. court stated 
that liable in tort for 
the negligence of their agents and employees 
and all prior 


hereby 


There tore, the 
“school districts are 
decisions to the contrary are 
Judgment of the lower 
court dismissing the complaint was reversed 


overruled.” 


Volitor v. Kaneland Communty Unit Dis 
trict No. 302. Illinois Supreme Court. May 
22, 1959. 16 AutTomMoBILE Cases (2d) 1329 


Breach of Cooperation Clause 
Does Not Have to Prejudice Insurer 


A breach of a cooperation clause results 
and will serve to relieve the insurer from 
liability where the insured misrepresents 
that his son drove the vehicle without 
permission. The insurer does not have to 
prove prejudice. New York. 


An insurer brought this action to secure 
a declaration that its disclaimer of liability 
under an auto liability was 
and that it 


insureds 


policy proper 
was not obligated to defend its 
judgments which 


may be rendered against them. 


or to pay any 


The evidence disclosed that an automobile 
owned by the named driven 
by his 15-year-old son. An accident oc- 
curred which resulted in claims 
After the accident both the named insured 
and his son gave written statements to the 
insurer that the had taken and had 
driven the automobile without the named 
insured’s Thereafter, the in- 
surer appeared on behalf of the named 
insured, but not on behalf of his son 


About a 
sured 


insured was 


for damages 


son 


permission. 


both the named _ in- 


his son testified at a trial in an 


year later 
and 
action brought against them and at a heat 
Motor Vehicle that 
time of the accident the had 
permission of thi 


ing before the Bureau 


at the son 


auto with the 


named insured 


driven the 


The trial court entered a judgment that 


the insurer’s disclaimer on the basis of the 


insureds’ contradictory statements was 1m 


proper and that it was obligated to defend 
them and pay judgments obtained against 
them. From this finding the insurer pros« 


cuted this appeal. 


concluded by the appellate court 


that if the failed at the 
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It was 


insured outset to 








and truthful disclosure which 


enable’ the 


make a talr 


would insurer to determine 


whether a defense could be established, there 
was a breach of the promise for cooperation 
Che evidence established that the coopera 
tion clause in the policy had been breached 

Chis court further found that the insuret 


could, without proof that it had been preju 


diced, declare the policy void since the 
breach was of a term upon which the con 
tract was conditioned. Also, that if “preju 


could be found as a 
matter of law on the undisputed fact that 
tor at least eight months 


reports of the 


dice were essential it 


following tl 
was made 
to correct the false statements wilfully and 


made wit! 


accident no effort 


deliberately intent to deceive the 
msurer, 
in the 


which proceeded during that period 
belief, thereby 
had a 


that the in 
actions 
brought against him.”—United States Fidelity 
& Guaranty Company v. l'on Bargen et a 
New York Supreme Court, Appellate Divi 
1959 16 \ UTOMOBILI 


induced, 


good defense to the 


sured 


January 26, 
Cases (2d) 1299 


sion 


(There was dissenting 


noted 


also a opinion 
that the misstatements 
trial, and that the 
been prejudiced 


which were 


corrected before 


had not 


insurer 
in its defense ot 

Cherefore, the 
by the 


an issue of fact 


the action question otf co 


operation insured should have been 


For an interesting comparison, note the 
Minnesota case in this same section. In 
that case the court indicated that before a 
breach of a cooperation clause could void 


a policy it must be material and prejudice 


the insurer. Also, that whether a coopera 


tion clause has been breached is 


of fact. In the New York case 
in the Minnesota case the 
made by the insured were 


a question 
(above) and 
misstatements 


seemingly rectified 


before trial, but in one case the court indi 
cated that prejudice to the insurer could be 
tound as a matter of law and in the other 


it Was a question of fact.) 


Breach of Cooperation Clause 
Must Be Material and Prejudicial 


In order to void a policy a breach of a 
cooperation clause must be material and 
prejudice an insurer. Whether actions of 
an insured constitute a material breach 
and prejudice the insurer usually present 
a factual issue to be determined by the 
jury. Minnesota. 


While the owner of an 


company with his three children, was driv 


automobile, in 


ing, a collision occurred with a truck whicl 


Automobile 


injuries to the occu 
Suit filed 
truck and their 


resulted in personal 


pants of the automobile. was 
against the occupants of the 


imsurer., 
that at the time 


collision the occupants of the truck, 
old son, were 


Lhe evidence disclosed 
of the 
being a father and his 14-year 
engaged in picking up eggs from farmers. 
Shortly after the accident the father made 
Statements to a 


unsworn police officer, a 


and his insurer that he 
directed his son to 
make similar fact, the 14- 
year-old was driving at the time of the col- 
and 


county attorney was 
driving the truck. He 
Statements In 
actions being supervised 
directed by his tather. \ tew 
the accident the father confessed to his 
priest that he the driver of the truck 


He subsequently sought the advice of counsel 


lision, his 
day s alter 


Was 


who advised him to disclose the true facts 


to the insurance company Chis was done 
to one of the insurer’s attornevs before trial. 
In the trial court the insurer set up the 


athrmative defense of a breach of the co- 
operation clause by the insured father; that 
willful 


} 


such statements were a misrepre 


sentation of material facts which were relied 


upon by it to its detriment 


This clause provided that “The insured 
shall cooperate with the company and, upon 
the company’s request, shall attend hearings 
and trials and shall assist in effecting settle 


ev idence, ob 


ments, securing and giving 

taining the attendance of witnesses and in 
the conduct of suits. The insured shall not, 
except at his own cost, voluntarily make 


anv payment, assume any obligation or incur 
other than for such immediate 
medical and surgical relief to others as shall 


any expense 


be imperative at the time of accident 


Che trial court granted the insurer’s mo 


summary judgment, from which 


Before the Minne- 


tion tor 


this appeal was taken 


Supreme Court was the question ot 


Sota 


whether the variance between the statements 


as to the identitv of the driver were so sub- 


stantial and material as to prejudice the 


insurer, and whether the insurer relied on 


these statements to its detriment 


7s ¢ } sat 1 +} } - 
The supreme court determined that whethe 


+] 


he misstatements constituted 


a material 


breach of the cooperation clause and whether 


such adversely affected the insurer’s interes 


in a substantial av were tactual 


What ( 


sues 
mstitutes cooperation or a 
part of the insured thin the mean 
ing of a cooperation clause usually presents 


a tact question for the other tact 


finding 


tribunal 
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Therefore, the court concluded that “the 
facts disclosed do not tpso facto constitute 
a breach of the insurance policy so 
clusively as to justify the entry of a sum- 
mary judgment in favor of the defendant 
insurance company. Mere inadequacy or un- 
truthfulness of the unsworn written state- 
ments containing alleged misstatements by 
the insured as to the identity of the person 
driving the car, which were later corrected 
prior to trial, does not standing alone neces- 
sarily constitute a material breach of the 
conditions of the policy requiring assured 
to co-operate with insurer or conclusively 
establish the the [ 
contrary determination by a trier of fact.” 


con- 


same to exclusion of a 


It was further concluded that the sum- 
mary judgment should be reversed since 
such may be granted only tt there is no 
genuine issue as to any material fact and 


the party is entitled to judgment as a matter 
of law.—Juvland et al. v. Platsance et al., 


State Farm Mutual Automobile Insurance 
Company. Minnesota Supreme Court. May 
1, 1959. 16 AuTromMopILe Cases (2d) 1312 


Short Shorts from the Courts 
Mississippi 


wife had an 


After learning that his 
which resulted in in 
juries to another person, the husband went 
to the 


accident 


insurer and procured a policy which 


WHAT THE COURTS ARE DOING: 


Or the 


policy be complied with by the in- 
sured. A pertinent provision of the policy 
stated that “If claim is made or suit is 
brought against the insured, the insured 
shall immediately forward to the company 
every demand, notice, summons or other 
process received by him or his representative.” 


This provision was found by the court to 
and unambiguous. It concluded 
fact that the defendant had no 
defend this action and thereby 
own interest matters not one 
Defendant the contract. If it 
a condition precedent 
notices received by the plaintiff 
rather than make the demand absolute, in- 
dependent of any notice to the plaintiff, that 


be cleat 

that “The 
chance to 
protect its 
10ta wrote 
chose to demand as 


only those 


was a matter of contract However, having 
made the decision defendant can not re- 
pudiate it now.” Therefore, unless the in- 


sured actually received the summons, his 
failure to forward it to the insurer does not 
defeat its lability as a matter of law 
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was antedated to cover the period when the 
He did not tell the insurer’s 
agent of the accident. 


loss occurred. 


The injured party filed suit against the 
insurer to recover an unsatisfied judgment 
obtained against the wife. It was concluded 
by the court that the policy was void even 
though the insurer had not returned the 
premium and had made no effort to have 
the contract of insurance canceled.—State 
Farm Mutual Automobile Insurance Company 
v. Calhoun. Mississippi Supreme Court. May 
25, 1959. 17 AuroMosBILE CAsEs (2d) 234. 

Wisconsin This action was prose- 
cuted by the administrator of 
a passenger who was injured in an accident 


the estate of 


caused by the driver’s falling asleep and his 
failure in lookout and speed when approach- 
At the time of the accident the 
asleep and had for 
Both men had previously con- 
sumed a considerable quantity of beer. 


ing a curve. 


passenger was been 


some time. 
The Supreme Court of Wisconsin concluded 
that the passenger assumed the risks which 


arose from the driver’s prior conduct, in 
which the passenger also participated. This 
assumption also was held to include the 


resulting drowziness and the more immediate 
causal negligence of unsafe speed and de- 
ficient lookout.—Christensen, Administrator v 
Tollison et al. Wisconsin Supreme Court. 
May 5, 1959. 16 AutomosILe Cases (2d) 1394 


FIRE AND CASUALTY 
Continued from page 460 | 


Regarding the 


the 


argument that 
pleading 


insurer’s 


insured was estopped from 
that he received no summons because of the 
Illinois court’s decision, the Seventh 
that 


estoppel by judgment was conditioned upon 


higher 


Circuit determined the doctrine of 


an identity of parties, subject matter and 
cause of 
the 


party to 


action. As to identity of the par- 
found that the 


the prior 


ties, court insurer was 
could 
the 


As to the insured, the insurer 


not a action and 


not possibly have been in privity with 


injured party. 


Was in no privity with him because it spe- 


cifically refused to aid him in his attempt 
to have the judgment vacated. It was finally 


concluded that the insured’s complaint stated 


a good cause of action and the case was 
reversed and remanded for trial.—Groth v 
Standard Accident Insurance Company. United 
States Court of Appeals for the Seventh 
Circuit. May 18, 1959, 9 Fire AND CASUALTY 
Cases 1048 
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PRODUCT LIABILITY — 
Summaries of Selected Decisions 
Reported in This Field 


Implied Warranty Applies to Seller 
Under Uniform Sales Act 


Where an accident is caused by a re- 
capped tire which comes apart, the seller 
of the tire is liable to the purchaser. 
Implied warranty is applicable to the 
seller under the uniform sales act even 


though he is not the manufacturer. 

Washington. 

\ purchaser of recapped tires brought 
this action against both the seller of the 
recaps and the recapper. The purchaser 
and a triend drove into the seller’s service 
station and the .purchaser requested two 
new tires from the attendant. After the 


attendant told the purchaser that he didn’t 
have 
that 
carried a new-tire guarantee, the purchaser 


new tires of a particular brand and 


the recaps were as good as new and 
bought two recaps and had them mounted 
While driving the auto, some 800 miles and 
21 hours later, a large section of the rubber 
tread separated from the cords in the casing 
of the right-rear tire and fell off. This 
caused the vehicle to go out of control and 
off the road. 
injuries to the purchaser. 


The ensuing accident caused 


trial 
seller, 


the rendered a 
the but in 
From this the seller appealed 


The 
verdict 
the recapper 


jury in court 


against favor ot 


and made several assignments of error. 


it was error to instruct the 
under the 
uniform sales act a seller of a chattel who is 


One was that 


jury on implied warranty since 
not the manufacturer is not liable for dam- 
which are caused by a latent defect 
pertinent statute (RCW 63.04.160, Rem 
Stat., Sec. 5836-15) provided that 


“Where the buyer, expressly or by implica 


ages 
The 


Rey 


tion, makes known to the seller the par 
ticular purpose for which the goods are 
required, and it appears that the buyer 
relies on the seller’s skill or judgment 


(whether he be the grower of, manufacturet 
or not), that 
such 


there is an implied warranty 


the goods shall be reasonably fit for 


purpose . 

Che Washington Supreme Court rejected 
and 
seller knew 


seller’s contention found from the 
that what the tires 
would be used for and that the purchaser, 
when he bought the 


the 


record the 


recapped tires, relied 


Product Liability 








upon the warranty that they were as good 


new. 


as 


In regard to the above statute the court 


cited Ringstad v. I. Magnin & Company, 
39 Wash. 2d 923, 239 P. 2d 848, wherein 
it was stated that “Under that subsection 


there are two prerequisites to an implied 
warranty of First, the buyer must 
make known to the seller, expressly or by 
implication, the particular purpose for which 
the article is required; and second, the 
buyer must rely upon the seller’s skill and 
judgment when he purchases the article.” 
Judgment was affirmed.—Smith v. Frontier, 
Inc. Washington Supreme Court. April 2, 
1959. 16 AUTOMOBILE (2d) 1235. 


fitness 


CASES 


Defective Ash Tray in Auto— 
Manufacturer's Liability 


The issues of proximate cause and 
whether a manufacturer is negligent in 
making inspections to discover a defective 
ash tray are for the jury. Here, a pas- 
senger was thrown against a dashboard 
and subsequently injured because of the 
driver’s quick application of the brakes. 
Eighth Circuit. 


The injured party was a passenger in an 
automobile which was owned and operated 
by another. As the automobile approached 
a crossroad the passenger dropped a lighted 
cigarette on the floor and was attempting 
to pick it up when the driver was forced to 
apply the brakes in order to a col- 
lision. As a result, the passenger was 
thrown violently against the dashboard, the 
impact causing the laceration and, later, the 
loss of his right eye. 


avoid 


In the trial court the jury returned a 
finding upon the issues of proximate cause 
and the manufacturer’s negligence in favor 
of the injured passenger. The manufacturer 
on appeal contended that under the facts 
and circumstances no submissible case was 
made out. 


In its first point the manufacturer argued 
that the failed to establish that 
the ash tray caused the injury. The Eighth 
Circuit concluded that it was proper for the 
trial court 
to the jury. 


passenget 


to submit the issue of causation 
The jury could reasonably find 
ed edge of the receptacle caused 
rom the testimony of the 


that the jag; 


the injury f pas- 


senger, the fact that the receptacle was on 
the floor and the testimony of a physician 
that the wound was penetrating, clean and 


clear-cut 
The court concluded that a manufacturer 


duty to care in 
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has a exercise reasonable 
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oe 
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manufacture and inspection to safeguard the brakes immediately after buying the 
against defective products. From the testi auto three months previously. There was 
mony the court tound that there was little no evidence that the 1,000-mile inspection 
question as to whether the ash tray was of the auto included a brake inspection. 
it 
actually inspected \ control manager tor ’ ; . 
; , F . Suit was filed on two counts. Count one 
the manutacturer testifed that each ash 
; was based on breach of contract, the as 
tray was not inspected individually and that 
; sertion being made that there was an ex 
If each ash tray had been inspected, this . ; 
:, ; press or implied warranty that the vehicle 
letect that we are concerned with here a ; : 
: ey 7 rs was fit for normal and customary usage 
could possibly have been discovered mi . 
The second count was in negli 
It was also argued by the manufacture gence In the trial court the rental cor- 
that a reasonably prudent person was not poration’s motion for summary judgment 


required to anticipate such an unusual injury 
the that 


was granted. This appeal was taken there 


and, therefor 


type of mspection trom 
was made satished the standard of reason i is . 
a It was noted by the Fifth Circuit that 
able care Chis argument was rejected and y ea : Se ee ; 
i the vehicle renter and his injured wife did 
the court found that the question of whether : cae 
' not cite any Florida case for their conten- 
the manutacturer cxercised reasonable care : 
tion that a retail seller of an article or a 


in making inspections was properly for the 
: rental agency is bound as an insurer against 


jury he fact was that a person did sus- ; : 
. defects in the article. Cases were cited for 
tain a serious injury, and the jury could - < “4: 
7 . the proposition that vicarious liability exists 
consider that in this era of fast autos, ; 
1 without privity of contract when a manu- 
emergencies arise which require a quick ; 
facturer makes an article, whose use can 


application ot brakes which result in persons 


make it dangerous if not manufactured with 
being thrown the dashboards of 





agaist 


autos. Testimony by an employee for the 
that 


Judgment was affirmed 


manufacturer showed such a hazard 


was recognized 


Ford Motor Company v. Zahn. United States 
Court of Appeals for the Eighth Circuit 
April 16, 1959. 16 AuTomMosILE Cases (2d) 
1187 


Vehicle Renter's Liability— 
Defective Brakes 


Whether an automobile rental corporation 
is liable to a customer who is injured 
because of defective brakes on the auto 
depends on the concept of the exercise of 
“due care.” Whether liability is predi- 
cated on tort law or implied warranty is 
immaterial. Fifth Circuit. 


Che party and her husband rented 
a new Oldsmobile from the defend 
corporation While driving the 


rented two 


injured 
model 
rental 
ve hic le, 


ant 
be en 
300 


which had tor 


weeks and driven miles, the husband 


instantly caused 
the left It spun 


around, careened down an embankment and 


applied the brak: which 


the auto to swerve to 


turned over, injuring the wife. This action 


was brought for the injuries sustained 

Chere was evidence which showed a skid 
mark leading to the left-hand rear wheel 
trom the point where the brakes were ap 
plied until the car left the highway. Further, 
it was shown that the rental corporation 
had given the vehicle its normal 5.000 
mile inspection, along with an inspection of 
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care, and there is a failure to exercise rea- 
sonable care in the adoption of a safe plan 


or design 


thought that it “imma- 
such liability 


implied 


court 
whether 


This was 


terial be considered 


as arising by Warranty or undet 
concepts of tort law, because in any event, 
in absence of any contract cases establish 
ing any higher standard of care, the duty on 
the party to be charged remains one ot 


due care 

The 
allirmative 
ot 


court concluded that there was no 


proof which would s"pport a 
the part of the 


could only be an 


finding negligence on 


rental corporation. There 
that the 


brake 


caused by 


brake 


inference 


accident 
yr, 
id only 


was 
the 
be 
when the 
to the 


rather than being a defect 


interence 
a defective 
there co 


Was 
defective 
that 


an 
such existed 


the 


and her husband, 


corporation 


turned auto over injured party 


which resulted from improper manutacture 
This court further found that there was no 
evidence from which a jury could draw an 


inference that the 5,000-mile inspection made 


by the corporation was less than was re 


quired under the circumstances. 


An 


her husband 


injured and 


doctrine 


argument by the 
that the 


should be invoked to make out a prima-facic 


party 


of res tpsa 





case of negligence was r¢ jected. Judgment 
was affirmed.—Clarkson et vir. v. Herts Cor 
poration. United States Court of Appeals 
tor the Fifth Circuit April 23, 1959. 16 


AUTOMOBILE CASES (2d) 1269 
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IN THE RELATIONSHIP between a life insur- 
ance company and a minor, there are vast 
areas in which the insurer has an option to 
deal or not, and where the insurer is put to 
the test of judgment regarding the taking of a 
calculated risk. When one considers all the 
law—administrative, statutory and judicial— 
which encases the minor, one cannot help but 
observe the contradictions in the legal situa- 
tions affecting the minor. There are statutes 
regarding the attaining of majority, there are 
statutes regarding the ability to contract and 
legal questions arise regarding the payment 
of proceeds to minors. Indeed, it is a wide 
field, and an article we have scheduled re- 
views the law — administrative, judicial and 
statutory—in order to present it in a sharply 
focused picture. 
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GENERALLY SPEAKING, an injured person 
may recover from a wrongdoer regardless of 
the fact that he may be benefited from a col- 
lateral source unconnected with the wrong- 
doer. When this theory is applied to medical 
aid, some inequities can result. 
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